Agenda of Special Parking Authority Meeting
of the City of Naticna! Cit

City Council Chambers
Civic Center
1243 National City Boulevard
National City, California

Tuesday — August 18, 2015 - 6:00 P_M.

Open To the Public

ROLL CALL
CONSENT CALENDAR

consent portion of the agenda and separately considered, upon request of a
Councilmember, a staff member, or a member of the public.

1. Approval of the Minutes of the Adjourned Regular Meeting of the Parking Authority
of the City of National City of August 19, 2014 and Special Meetings of the Parking
Authority of the City of National City of October 21, 2014, November 18, 2014 and
April 21, 2015. (City Clerk)

2. Resolution of the Parking Authority of the City of National City amending the by-laws
to change the date of the Annual Regular Meeting of the Parking Authority of the
City of National City from the third Tuesday in July to the third Tuesday in August,
(City Clerk)

NOCN CONSENT RESOLUTION

3. Resolution of the Parking Authority of the City of National City authorizing the
Chairman to execute an Option Agreement with CarMax Auto Supersiores
California, LLC, a Virginia limited liability company, for the purchase of
approximately 9.5 to 11 acres, with the option of up to 15.08 acres, of a Parking
Authority-owned 5.08 acre vacant parcei of land located at the southeast corner of
Highways 805 and 54 in National City in an amount no less than $3,500,000 for the
first 9.5 acres and additional compensation for each square foot in excess of 9.5
acres. (Housing, Grants and Asset Management)

COPIES OF THE CITY COUNCIL MEETING AGENDAS AND MINUTES
MAY BE OBTAINED THROUGH OUR WERSITE AT www.nationalcityca.gov



ADJOURNMENT

Adjourn to the Regular Parking Authority Meeting — Tuesday, August 16, 2016 —
6:00 p.m., Council Chambers, Civic Center.

Council Requests That All Cell Phones and
Pagers Be Turned Off During City Council Meetings

Upon request, this agenda can be made available in appropriate altemative formats to persons with a disability in
compliance with the Americans with Disabilities Act. Piease contact the City Clerk's Office at 3364228 to request a
disability-related modification or accommodation. Notification 24 hours prior to the meeting will enable the City to
make reasonable arrangements to ensure accessibility to this meeting.

P



item# 1
08/18/15

APPROVAL OF THE MINUTES OF THE ADJOURNED
REGULAR MEETING OF THE PARKING AUTHORITY OF
THE CITY OF NATIONAL CITY OF AUGUST 19, 2014 AND
SPECIAL MEETINGS OF THE PARKING AUTHORITY OF
THE CITY OF NATIONAL CITY OF OCTOBER 21, 2014,
NOVEMBER 18, 2014 AND APRIL 21, 2015.

(City Clerk)



August 19, 2014
Page 6

DRAFT DRAFT

7

RAFT

MINUTES OF THE ADJOURNED REGULAR MEETING OF THE
PARKING AUTHORITY OF THE CITY OF NATIONAL CITY, CALIFORNIA

August 18, 2014

The Adiciirmed Regular Meeting of the Parking Authorit
City, was called to order at 9:34 p.m. by Chairman Mor,

4:0F the City of National

ROLL CALL GEr 0y
Members Present: Cano, Morrison, Natividad, Rips*
Member Absent: Sotelo-Solis. :
Administrative Officials Present: Dalla, Dey
APPROVAL OF MINUTES
1. Approval of the Minutes of the Adjou
Authority of August 20, 2848
2013, February 4, 2014, afy
ACTION: Motion by

ular Meeting of the Parking
ial Meetings of October 15,

..Cano, to approve the

minutes. _.Carried by ,_g_g;;&yo‘%e, to-wit: Ayes: Cano,
Morrisor N athi ays: ‘Ngiie. Absent: Sotelo-Solis.

Regular Meeting of the Parking Authority
21, 2015, at 6:00 p.m., in the Council Chambers,
v Boulevard, Nationai City.

City Cierk Sacretary
Recording Secretary Parking Authority

The foregoing Minutes were approved at the Speciaj Meeting of August 18,
2015,

~ Chairman
Parking Authority




October 21, 2014
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DRAFT DRAFT CRAFT

MINUTES OF THE SPECIAL MEETING OF THE
PARKING AUTHORITY OF THE CITY OF NATIONAL CiTY

October 21, 2014

The Special Meeting of the Parking Authority, of th
called to order at 5:05 p.m. by Chairman Morriscr:‘.ﬁ

ROLL CALL
Members Present: Cano, Morrison, Natividad: &
Members Absent: Rios.

Administrative Officials Present: Dalla, D

OPEN SESSION ;
PARKING AUTHORITY ADMIN (3065545

1. Real Property Transaction ~ormer®
APN: 558-086-( -

Agency Ne

Under Negofiation: Price and Terms of Payment

The meeting reconvened at 10:15 p.m.
Members present: Cano, Morrison, Natividad, Sotelo-Solis. Members absapt:
Rios. '



October 21, 2014
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NON CONSENT RESOLUTION

PARKING AUTHORITY ADMIN (406-3-1)

2. Resolution No. 2014-1. RESOLUTION OF THE PARKING AUTHORITY
OF THE CITY OF NATIONAL CITY APPROVING AN EXCLUSIVE
NEGOTIATING AGREEMENT BY AND BETWEEN THE PARKING
AUTHCRITY CF THE CITY OF NATIONAL Gi Y, A PUBLIC BODY
CORPORATE AND POLITIC, (THE “AUTHORI AND CARMAX AUTO
SUPERSTORES  CALIFORNIA, LLC, IRGINIA  LIMITED
LIABILITYCOMPANY (*CARMAX™), {(City M
RECOMMENDATION: Adopt the Resol ]
execute the Agreement on behalf of thedhh:

TESTIMONY: None.

ACTION: Motion by Cano,
Resolution. Carried by thg
Morrison, Natividad, Sotelo-S
Abstain: None.

the Chairman to

it: Ayes: Cano,
s: None. Absent: Rios.

CLOSED SESSION REPORT ¢
Legal Counsel Claudia Silva state ithi lo:-report from the Closed
Session.

ADJOURNMEN

Motion by Cano, Sgt
Regular R

o adjourn the meeting to the next
ity#of the City of National City to be held
at 6:00 p.m.. in the Council Chambers, Civic Center,
i ied by the following vote, to-wit: Ayes: Cano,
MorHi 0Jls, Nays: None. Absent: Rios. Abstain: None.

Secretary
Recording Secretary Parking Authority

The foregoing Minutes were approved at the Special Meeting of August 18,
2015,

Chairman
Parking Authority



November 18, 2014
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DRAFT DRAFT DRAFT

MINUTES OF THE SPECIAL MEETING OF THE
PARKING AUTHORITY OF THE CITY OF NATIONAL CiTY, CALIFORNIA

November 18, 2014

The Special Mesting of the Parking Authority, of the GiftioT National City, was

called to order at 8:09 p.m. by Chairman Morrison.

ROLL CALL
Members Present: Cano, Morrison, Natividad,
Administrative Officials Present: Dalla, Dee

ACTION ITEM

‘THE PARKING AUTHORITY
RIZING THE CHAIRMAN TO

i, Resolution No. 2014-2. RE
OF THE CITY OF NATI
EXECUTE THE SEVE
PURCHASE AGREEMEN
THE PURCHASE® i

N%¥ OF SAN DIEGO FOR
EMENT ON A 15.08 ACRE

PARCEL FE SOUTHWEST CORNER OF
SWEE ITA CENTER ROAD THAT EXTENDS

THE TERM: 50R ONE YEAR AND PAYS THE
F DIEGO,.$1.065AS CONSIDERATION FOR THE

ST TR

a0y Rios, seconded by Cano, to adopt the
i©d by unanimous vote.

ADJOURNMEN;
The meeting wa urned to the next Regular Meeting of the Parking Authority
to be held on Tuesday, July 21, 2015, at 6:00 p.m., in the Council Chambers,
Civic Center, 1243 National City Boulevard, National City.

The meeting closed at 8:10 p.m.

City Clerk Secretary
Recording Secretary Parking Authority



November 18, 2014
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The foregoing Minutes were approved at the Special Meeting of August 18,
2015.

Chairman
Parking Authority
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RAFT DRAFT DRAFT

CJ

MINUTES OF THE SPECIAL MEETING OF THE
PARKING AUTHORITY OF THE CITY OF NATIONAL CITY

April 21, 2615

The Spaciai Meeting of the Parking Authority of the Cj
called to order at 8:15 p.m. by Chairman Morrison, .

ROLL CALL n
Members Present: Cano, Mendivil, Morrison, RigE.
Administrative Officials Present: Dalla, De

PARKING AUTHORITY ADMIN (406-3-1)¢
1. Resolution No. 2015-1. RESOLUTIEH:Q
OF THE CITY OF NATIQN, J

THE PURCHASE OF AN O ERJENT ON A 15.08 ACRE

PZHWEST CORNER OF

R ROAD THAT EXTENDS
N.FOR ONE YEAR AND PAYS THE
‘¢8. AS CONSIDERATION FOR THE
Asset Management)

8 seconded by Cano, to adopt the
arried by unanimous vote,

onded by Mendivil, to adjourn the meeting to the next
king Authority of the City of Nationai City to be held
9, at 6:00 p.m., in the Council Chambers, Civic Center
gna. Carried by unanimous vote.,

Regular M
on Tuesda
National City, Cal 0

=

The meeting closed at 8:15 p.m.

City Clerk Secretary
Recording Secretary Parking Authority



April 21, 2015
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The foregoing Minutes were approved at the Special Meeting of August 18,
2015.

Chairman
Parking Authority

——



CITY OF NATIONAL CITY, CALIFORNIA
PARKING AUTHORITY AGENDA STATEMENT

MEETING DATE:  Ayqust 18, 2015 AGENDA ITEM NO. _ 2

e —

ITEM TITLE:

Resolution of the Parking Authority of the City of National City amending the by-laws to change the
date of the Annual Regular Meeting of the Parking Aiithority of the City of National City from ths third
Tuesday in July to the third Tuesday in August. (City Clerk)

PREPARED BY: Michael R. Dalla DEPARTMENT: City Clerk
PHONE: 619-336-4226 APPROVED BY: W
EXPLANATION;

The Annual Regular Mesting for the Parking Authority was established by Reselution to be
on the third Tuesday in July. In recent years, that date has conflicted with the Summer
Legislative Recess. In order to avoid potential future conflicts, it is recommended that the
Annual Regular Meeting date be changed to the third Tuesday in August. That would also
make in consistent with the Annual Regular Meeting date for the Joint Powers Financing
Authority which is also scheduled on that date.

FINANCIAL STATEMENT: APPROVED: Finance
ACCOUNT NO. APPROVED:

ENVIRONMENTAL REVIEW:

|

ORDINANCE: INTRODUCTION: FINAL ADOPTION:

STAFF RECOMMENDATION:

e ;‘!Adopt the Resolution. I

BOARD / COMMISSION RECOMMENDATION:

IN/A

ATTACHMENTS:

1. Resolution




RESOLUTION NO. 2015 -

RESOLUTION OF THE PARKING AUTHORITY OF THE CITY OF NATIONAL CITY
AMENDING THE BY-LAWS TO CHANGE THE DATE OF THE ANNUAL REGULAR
MEETING OF THE PARKING AUTHORITY OF THE CITY OF NATIONAL CITY
FROM THE THIRD TUESDAY IN JULY TO THE THIRD TUESDAY IN AUGUST
WHEREAS
National City adopted Re
Nationai City; and

3, 0N J
solutio

uiy 12, 1977, the City Council of the City of National City

n No. 12,402, establishing the Parking Auttwriiy of the City of
WHEREAS, on August 2, 1977, the Parking Authority adopted Resoiution No.

77-2 to adopt the By-Laws of the Parking Authority, which includes Article iii, "Meetings”; and

WHEREAS, from time to time the day(s) of the month, time, and location for
regular meetings have been changed to reflect the needs of the Parking Authority: and

WHEREAS, the Annual Regular Meeting for the Parking Authority was
established by Resolution to be on the third Tuesday of July, but in recent years, that date has
conflicted with the Summer Legislative Recess: and

WHEREAS, to avoid potential future conflicts, it is recommended that the Annual
Regular Meeting date be changed to the third Tuesday in August, making it consistent with the
Annual Regular Meeting date for the Joint Powers Financing Authority, which is also scheduled
on that date.

NOW, THEREFORE, BE IT RESOLVED by the Parking Authority of the City of
National City that the By-Laws of the Parking Authority are amended in Article ll, “Meetings”, to
change the Annual Regular Meeting from the third Tuesday in July to the third Tuesday in
August.

PASSED and ADOPTED this 18% day of August, 2015.

Ron Morrison, Chairman
ATTEST:;

Leslie Deese, Sécretary

APPROVED AS TO FORM:

Claudia Gacitua Silva
Legal Counsel



CITY OF NATIONAL CITY, CALIFORNIA
PARKING AUTHORITY AGENDA STATEMENT

MEETING DATE:  Aygust 18, 2015 AGENDA ITEM NO. $

ITEM TITLE:

Resolution of the Parking Authority of the City of National City authorizing the Chairman io execuie an
Option Agreement with CarMax Auto Superstores Califernia, LLC, a Virginia limited Hability cuinpany,
for the purchase of approximately 9.5 to 11 acres, with the option of up to 15.08 acres, of a Parking
Authority-owned 15.08 acre vacant parcel of land located at the southeast corner of Highways 805
and 54 in National City in an amount no less than $3,500,000 for the first 9.5 acres and additional

compensation {or each square foot jn excess of 9.5 acres.
. Housing, Grants, & Asset
PREPARED BY: Carios Aguirrg DEPARTMENT: 4 nafment

PHONE: (619) 336-4301| APPROVEDBY \

EXPLANATION:

On October 21, 2014, pursuant to Resolution No. 2014-1, the Parking Authority of the City of National
City approved an Exclusive Negotiation Agreement ("ENA”) between the Authority and CarMax Auto
Superstores California, LLC (“Optionee”). A copy of the ENA is attached to the Option Agreement as
Exhibit “A”. The purpose of the Option Agreement is to ensure that the Parking Authority of the City of
National City retains its discretion to approve or disapprove the sale of the Property unti! after CEQA
review is completed. In addition, the purpose of this Option Agreement is also to ensure that the City
Council of the City of National City retains its total discretion to make modifications to the proposed
discretionary approvals, adopt alternatives, impose mitigations measures, or disapprove the Project until
after CEQA review is completed. The total purchase price will not be less than $3,500,000 for 9.5 acres
(“Minimum Acreage”). If the Optionee elects to purchase more than 9.5 acres, Section 6 on Page 7 of
the Option Agreement describes how the purchase price for additional acreage \gill be calculated.

FINANCIAL STATEMENT: _ APPROVED: 2474t 7> Finance
CIAL STATEMENT : 2
ACCOUNT NO. IN/A APPROVED: MIS

The Parking Authority will receive no less than $3,500,000 and use part of the proceeds to purchase an

open space easement encumbering the subject parcel from the County of San Diego for $3,000,000.

ENVIRONMENTAL REVIEW:

This action is not considered a project as defined by the Califomia Environmental Quality Act (CEQA),

and is therefore not subject to CEQA. The Optionee may exercise the option to purchase the property

only upon the City certifying comlil%lme with CEQA.
|

ORDINANCE: INTRODUCTION: FINAL ADOPTION: | |

STAFF RECOMMENDATION:
Adoption of the Resolution

BOARD /i COMMISSION RECOMMENDATION:
Not Appiicabie

ATTACHMENTS:
Attachment No. 1 Option Agreement |




Attachment No. 1

OFTION AGREEMENT
(CarMax, National City, California)

THIS OPTION AGREEMENT (“Agreement™) is made as of this 18th day of August,
2015 by and between the Parking Authority of the City of National City, a public bedy corporate
and politic (“the Authoriiy™) and CarMax Auto Superstores California, LLC, a Virginia limiied
Hiahility company (“the Optionee™).

RECITALS

A. On October 21, 2014, pursuant to Resolution No. 2014-1, the Parking Authority
of the City of National City approved an Exclusive Negotiation Agreement (“ENA™) between the
Authority and the Optionee. A copy of the ENA is attached to this Agreement as Exhibit “A”.

B. Recitals “A” through “I” of the ENA are incorporated into this Agreement by this
reference.

C. The Authority is willing to grant to the Optionee an option to purchase the
Property pursuant to the terms and conditions of this Agreement,

D. The purpose of this Option Agreement is to ensure that the Parking Authority of
the City of National City retains its discretion to approve or disapprove the sale of the Property
until after CEQA review is completed. In addition, the purpose of this Option Agreement is to
ensure that the City Council of the City of National City retains its total discretion to make
modifications to the proposed discretionary approvals, adopt alternatives, impose mitigations
measures, or disapprove the Project until after CEQA review is completed.

AGREEMENT
NOW, THEREFORE, the parties agree as follows:

L. Option. The Authority grants to the Optionee the right and option to purchase the
Property from the Authority subject to all the terms and conditions set forth in this Agreement.

2. Option Consideration. The Optionee has made a Deposit in the amount of Twenty-Five
Thousand Dollars ($25,000.00) as consideration for this Opfion.

3. Conditions Precedent. The Optionee may exercise the option to purchase the Property
only after the following conditions have been met:

A The Optionee has completed any necessary environmental studies, has prepared
any necessary environmental document, including but not limited to a supplemental or
subsequent environmental document to the FEIR SCH #200311 1073, and has submitted the final
environmental document to the City for certification; and



Attachment No, 1

B. The City Council of the City of National City has certified that the environmental
document has been completed in compliance with CEQA and that the environmenial document
reflects its independent judgment and analysis.

4, Purchase and Sale. The Authority owns fee simple title to the Property. In consideration
of the mutual covenants set forth in this Agreement, the Optiones will acquire all of the Property
on the terms and conditions set forth herein, provided the Conditions Precedent in Section 3
above are satisfied.

(a) Sale of the Property. The Authority agrees to sell the Property to the Optionee,
and the Optionee agrees to purchase the Property from Authority, on the terms and conditions set
forth herein. At Closing, the Authority shall convey the fee interest in the Property to the
Optionee by recordation of the Grant Deed (as defined below). The Escrow Agent shall issue the
Title Policy (as defined below) to the Optionee at Closing.

(b)  Possession of the Property. The Authority shall deliver possession of the Property
to the Optionee at Closing, subject only to the Title Exceptions, all as defined below.

5. Definitions. As used in this Agreement, the following terms shall have the following
meanings:

“Additional Acreage” means that portion of the Entire Site, if any, i excess of the
Minimum Acreage which the Optionee elects to purchase pursuant to Section 7(h) of this
Agreement. By way of illustration, if the Optionee elects to purchase eleven (11.0) acres, then
the Additional Acreage shall be comprised of one and one-hailf (1.5) acres.

“Agreement” means this Option Agreement between the Authority and the Optionee.

“Applicable Environmental Law” means all laws applicable to the presence of any
Hazardous Materials (as defined below) on or within the Property, including, without limitation,
the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. §9601,
et seq.), the Resource Conservation and Recovery Act (42 U.S.C. §6901, et seq.); the Clean
Water Act of 1972 (33 U.S.C. §1251, et seq.); the Safe Drinking Water Act ( 42 U.S.C. §300f, et
seq.); the Hazardous Materials Transportation Act (49 U.S.C. §5101, et seq.); the Toxic
Substances Control Act (15 U.S.C. §2601, et seq.); the Insecticides and Environmental Pesticide
Control Act (7 U.S.C. §136, ef seg.); the Atomic Energy Act (42 U.5.C. §2011, et seq.); the
Nuclear Waste Policy Act {42 U.S.C. §10101, ef seq.); the Clean Air Act (42 U.8.C. §7401, et
seq.); the California Hazardous Waste Control Act (California Health and Safety Code §25100,
et seq.}; the Carpenter-Fresley-Tanner Hazardous Substance Account Act (California Health and
Safety Code §25300, ef seq.); the Safe Drinking Water and Toxic Enforcement Act (“Proposition
65”) (California Health and Safety Code §25249.5, et seq.); and the Porter-Cologne Water
Quality Control Act (California Water Code §13000, et seq.); and any similar federal, state or
local laws, all regulations and publications implementing or promuigated pursuant to the
foregoing, as any of the foregoing may be amended or supplemented from time to time.
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“Approvals” means all approvals required for the Optionee’s construction of the Project
and use of the Property, including without limitation, a General Plan Amendment, Planned
Development Permit and Conditional Use Permit, Tentative Parcel Map, and all of the
development standards in the City of National City Land Use Code (National City Municipal
Code Title 18).

“Authority” means the Parking Authority of the City of National City.

“Authority’s Affiliates” shall have the meaning set forth in Section 11(j) of this
Agreement.

“Authority’s Parties” shall have the meaning set forth in Section 11(k) of this
Agreement.

“Business Day” means any day except for a Saturday, Sunday or holiday. In the event
any date, deadline or due date set forth in this Agreement falls on a day that is not a Business
Day, then such deadline or due date shali automatically be extended to the next Business Day.

“CEQA” means the California Environmental Quality Act, California Public Resources
Code sections 21000 et. seq.

“City” means the City of National City.

“City Council” means the City Council of the City.

“Claim” or “Claims” shall have the meaning set forth in Section 1 1(i) of this Agreement.
“Close” or “Closing™ means the close of Escrow as provided in this Agreement.

“Closing Date” means the date on which the Closing occurs, pursuant to Section 10 of
this Agreement.

“Deposit” shall have the meaning set forth in Section 6(b)(1) of this Agreement.

“Due Diligence Studies” means all studies, tests, evaluations, and investigations,
including, but not limited to, soil borings, percolations tests, test pits, water pressure tests,
surveys, Phase 1 and Phase II environmental studies, and other related investigations performed
by, or on behalf of, the Optionee to determine the suitability of the Property for the Project.

“Easement” means the easement for open space and park purposes conveyed to the
County by the Authority in accordance with a Cooperation Agreement between the Authority,
the City of National City and the County of San Diego for the development of the Plaza Bonita
Shopping Center, the construction of Plaza Bonita Road, and the funding of improvements to
portions of Sweetwater Regional Park.
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“Effective Date” means the date on which both the Authority and the Optionee have fully
executed this Agreement and have delivered the Agreement to the Escrow Agent.

“Entire Site” means the approximately 15.08-acre parcel identified as County Assessor’s
Parcel Number 564-471-11.

“Escrow” means the escrow depository and disbursement services to be performed by the
i
Escrow Agent pursuant to the provisions of this Agreement.

“Escrow Agent” means Amy D. Hiraheta at Chicago Title Company, National Projects
Division, 725 South Figueroa St., Suite 200, Los Angeles, CA 90017.

“FEIR” means the Final Environmental Impact Report for the National City Costco
Wholesale Project, SCH #2003111073, November 2007, including the Mitigation Monitoring
and Reporting Program and the Statement of Overriding Considerations, certified by the City
Council of the City of National City on November 20, 2007 pursuant to Resolution No. 2007-
259.

“Grant Deed” means a duly executed and acknowledged grant deed conveying fee simple
title to the Property from the Authority to the Optionee, in a form reasonably acceptable to the
Authority and the Optionee.

“Hazardous Materials” means:

(1) Those substances included within the definitions of “hazardous substance,”
“hazardous waste,” “hazardous material,” “toxic substance,” “solid waste,” “pollutant” or
“contaminant” in the Comprehensive Environmental Response, Compensation and Liability Act
(42 U.S.C. §9601 et seq.); the Resource Conservation and Recovery Act (42 U.S.C. §6901, et
seq.); the Clean Water Act of 1972 (33 U.S.C. §1251, et seq.), the Toxic Substances Control Act
(15 U.S.C. §2601, et seq.); the Hazardous Materials Transportation Act (49 U.S.C. §5101, et
seq.); or under any other Applicable Environmental Laws.

(2) Those substances included within the definitions of “Extremely Hazardous
Waste,” “Hazardous Waste,” or “Restricted Hazardous Waste,” under §§25115, 25117, or
25122.7 of the California Health and Safety Code, or listed or identified pursuant to §§25140 or
44321 of the California Health and Safety Code.

(3) Those substances included within the definitions of “Hazardous Material,”
“Hazardous Substance,” “Hazardous Waste,” “Toxic Air Contaminant” or “Medical Waste”
under §§25281, 25316, 25501, 117690, or 39655 of the California Health and Safety Code.

(4) Those substances included within the definitions of “Qil” listed or identified
in the Clean Water Act of 1972, 33 U.S.C. §1321, as well as any other hydrocarbonic substance
or by-product.
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(5) Those substances included within the definitions of “Hazardous Waste,”
Extremely Hazardous Waste” or an “Acutely Hazardous Waste” pursuant to Chapter 11 of Title
22 of the California Code of Regulations.

(6) Those substances listed by the State of California as a chemical known by the
State to cause cancer or reproductive toxicity pursuant to §25249.8 of the California Heaith and
Safety Code.

(7) Any material which due to its characteristics or interaction with one or more
other substances, chemical compounds, or mixtures, damages or threatens to damage, health,
safety, or the environment, or is required by any law or public agency to be remediated,
including remediation which such iaw or public agency requires in order for the property to be
put to any lawful purpose.

(8) Any material whose presence would require remediation pursuant to the
guidelines set forth in the State of Califoia Leaking Underground Fuel Tank Field Manual,
whether or not the presence of such material resulted from a leaking underground fuel tank.

(9) Pesticides regulated under the Insecticides and Environmental Pesticide
Control Act {7 U.S.C. §136, et seq.).

(10)  Asbestos, PCBs, and other substances regulated under the Toxic
Substances Control Act (15 U.S.C. §2601 et seq.).

(11) Any radioactive material including, without limitation, any “source
material,” “special nuclear material,” “by-product material,” “low-level wastes,” “high-level
radioactive waste,” “spent nuclear fuel” or “transuranic waste” and any other radioactive
materials or radioactive wastes, however produced, regulated under the Atomic Energy Act (42
U.5.C. §2011 ef seq.), or the Nuclear Waste Policy Act (42 U.S.C. §10101 et seq.).

(12)  Any material regulated under the Occupational Safety and Health Act, (29
U.S.C. §651 et seq.), or the California Occupational Safety and Health Act (California Labor
Code §6300 et seq.).

(13)  Any material regulated under the Clean Air Act (42 U.S.C. §7401 et seq.)
or pursuant to Division 26 of the California Health and Safety Code.

(14) Those substances listed in the United States Department of Transportation
Table (49 CFR Part 172.101), or by the Environmental Protection Agency, or any successor

£/ W2

agency, as hazardous substances (40 CFR Part 302).

(15)  Other substances, materials, and wastes that are or become regulated or
classified 2s hazardous or toxic under federal, state or loca! laws or regulations.

(16)  Any material, waste or substance that is a petroleum or refined petroleum
product, asbestos, polychiorinated biphenyi, designated as a hazardous substance pursuant to 33
U.S.C. §1321 or listed pursuant to 33 U.S.C. §1317, a flammable explosive or a radicactive
material.
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“Immediately Available Funds” means a bank wire transfer or a certified bank or
cashier’s check.

“Improvements” means collectively: (i} any and all buildings, structures and
improvements, of any kind whatsoever, located at or affixed to the Property; (ii) all rights,
privileges and easements appurtenant to the Property, if any, including, without Hmitation, all
minerals, 0il, gas and other hydrocarbon substances on and under the Property, if any; and (iii)
all development rights, air rights, and water rights if any, relating to the Property.

“Minimum Acreage” means that portion of the Eatire Site comprised of 9.5 acres, the
general location of which is shown on the site map attached as Exhibit “B”.

“Option to Purchase Agreement” means the Option to Purchase Agreement between the
Authonity and the County of San Diego, approved by the Board of the Parking Authority of the
City of National City pursnant to Resolution No. 2007-5 on March 20, 2007, which sets forth the
terms of an option whereby the Authority could purchase the Easement from the County.

“Optionee” means CarMax Auto Superstores California, LLC, a Virginia limited Liability
company; provided, however, if it assigns its interest in this Agreement pursuant to Section 15 of
this Agreement, then the term “Optionee” shall mean such assignee.

“Permits” means all permits required for the Optionee’s construction of the Project and
use of the Property, including without limitation, all Federal, State, and local permits, permits
requited by the United States Army Corps of Engineers, the Regional Water Quality Control
Board, the California Department of Fish and Wildlife, the Federal Emergency Management
Agency, the California Department of Transportation, and the National City Municipal Code.

“Permitted Exceptions” means collectively, the (i) the printed exceptions and exclusions
in the Title Policy; (ii) real property taxes and assessments which are a lien but not yet payable;
and (iii) all applicable building, zoning and use restrictions and/or regulations of the City, San
Diego County or the State of California,

“Project” means the construction and operation of a CarMax Superstore with related
parking and landscaping.

“Property” means that certain real property located at the southwest comer of Sweetwater
Road and Bonita Center Road, in the City of National City, California, comprised of the
Minimum Acreage and, if applicable, the Additional Acreage, and the Improvements, if any,
located thereon. The Parties acknowledge that for the purposes of this Agreement, the term
“Property” means ail or that portion of the Entire Site the Optionee elects to purchase pursuant to
Section 7(h) of this Agreement. Optionee shall provide the Authority with an undated site nlan
and specific, legal description of the Property at the time it submits its complete application as

set forth in the Schedule of Performance.

“Purchase Price” shall have the meaning set forth in Section 6(a) of this Agreement.
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“Residual Parcel” means the remainder of the Entire Site which is not included in the
Property.

“Title Policy” is defined in Section 7(d) of this Agreement.
6. Purchase Price.

()  Total Purchase Price. The purchase price to be paid by the Optionee for the
Property (the “Purchase Price”} shall be the sum of (i) Three Million Five Hundred Thousand
Dollars ($3,500,000.00) for the Minimum Acreage, (i) Five and 91/100 Dollars ($5.91) per
square foot for up to one and one-half (1.5) acres of Additiona! Acreage, and (iii) Seven and
15/100 Dollars ($7.15) per square foot for any Additional Acreage in excess of one and one-half
(1.5) acres. By way of illustration, (1) if the Property is comprised of eleven (1 1.0) acres, then
the Purchase Price for the Property shall be Three Million Eight Hundred Eighty-Six Thousand
One Hundred Fifty-Nine and 40/100 Dollars ($3,886,159.40) (ie., $386,159.40 for the
Additional Acreage), and (2) if the Property is comprised of twelve (12.0) acres, then the
Purchase Price for the Property shall be Four Million One Hundred Ninety-Seven Thousand Six
Hundred Thirteen and 40/100 Dollars ($4,197,613.40) (i.e., $386,159.40 for the first one and
one-half (1.5) acres of Additional Acreage and $311,454.00 for the next one ( 1.0) acre of
Additional Acreage).

(b)  Deposit; Liquidated Damages.

(1)  Deposit. The Optionee has made a deposit (the “Deposit™) into Escrow of
Immediately Available Funds in the amount of Twenty-Five Thousand Dollars ($25,000.00).
The Deposit shall be credited against the Purchase Price. If the Optionee elects to terminate this
Agreement prior to the expiration of the Permitting Period pursuant to Section 8(b), then the
Deposit shall be immediately returned by Escrow Agent to the Optionee. At Closing, the Deposit
shall be released by Escrow Agent to the Authority. The Deposit, and any interest earned on the
Deposit, shall be credited in favor of the Optionee against the Purchase Price as set forth in
Section 6(c), below.

(2) LIQUIDATED DAMAGES. THE DEPOSIT SHALL BE
REFUNDABLE TO THE OPTIONEE AS MAY BE EXPRESSLY PROVIDED FOR IN THIS
AGREEMENT, IF ESCROW FAILS TO CLOSE AS A RESULT OF THE OPTIONEE’S
DEFAULT HEREUNDER, THE SOLE REMEDY OF THE AUTHORITY SHALL BE TO
TERMINATE THIS AGREEMENT BY GIVING WRITTEN NOTICE THERECF TO THE
OPTIONEE AND ESCROW AGENT, WHEREUPON THE AUTHORITY SHALL RETAIN
THE DEYCSIT(S) ACTUALLY DEPOSITED BY THE OPTIONEE INTO ESCROW AS
LIQUIDATED DAMAGES (AND THE AUTHORITY WAIVES ANY RIGHT TO
SPECIFICALLY ENFORCE THIS AGREEMENT SET FORTH IN CALIFORNIA CIVII.
CODE SECTION 1680 OR 3389). THEREAFTER, NO PARTY HERETO SHALL HAVE
ANY FURTHER LIABILITY OR OBLIGATION TO ANY OTHER PARTY HERETO
EXCEPT FOR: (i) THE AUTHORITY’S RIGHT TO RECEIVE AND RETAIN SUCH
LIQUIDATED DAMAGES; AND (ii) THE OBLIGATION OF THE PARTIES TQ PAY
AMOUNTS INTO ESCROW TO PAY A PORTION OF THE FEES AND COSTS OF
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ESCROW AS SET FORTH IN SECTIONS 6AND 7 BELOW. THE PARTIES HERETO
ACKNOWLEDGE AND AGREE THAT THE AUTHORITY’S ACTUAL DAMAGES IN THE
EVENT OF THE OPTIONEE’S DEFAULT HEREUNDER ARE UNCERTAIN IN AMCUNT
AND DIFFICULT TO ASCERTAIN, AND THAT SUCH AMOUNT OF LIQUIDATED
DAMAGES IS REASONABLE UNDER THE PROVISIONS OF CALIFORNIA CIVIL CODE
SECTION 1671 ET SEQ., CONSIDERING ALL OF THE CIRCUMSTANCES EXISTING ON
THE DATE HERECF INCLUDING, WITHOUT LIMITATION, THE RELATIONSHIP OF
SUCH AMOUNT TO THE RANGE OF POTENTIAL HARM TO THE AUTHORITY THAT
CAN REASCNABLY BE ANTICIPATED AND THE ANTICIPATION THAT PRGOF OF
ACTUAL DAMAGES RESULTING FROM SUCH DEFAULT WQULD BE COSTLY AND
INCONVENIENT. IN PLACING ITS INITIALS IN THE SPACE BELOW, EACH PARTY
HERETO SPECIFICALLY CONFIRMS THE ACCURACY OF THE FOREGOING AND THE
FACT THAT SUCH PARTY HAS BEEN REPRESENTED BY COUNSEL WHO
EXPLAINED THE CONSEQUENCES OF THIS LIQUIDATED DAMAGES PROVISION.

THE PROVISIONS OF THIS SECTION 3(b)2) SHALL SURVIVE THE
TERMINATION OF THIS AGREEMENT.

Authority’s Initials Optioneg’s Initials

(©) Delivery of Remainder of Purchase Price into Escrow. Not less than one (1)
Business Day prior to the Closing Date, the Optionee shall cause Immediately Available Funds
to be delivered to the Escrow Agent in an amount of equal to the Purchase Price, minus the
Deposit.

(d  Disbursement to the Authority. Immediately afier the Closing, the Escrow Agent
shall disburse to the Authority the funds that the Authority is entitled to receive under this
Agreement.

7. Due Diligence Period.

(a) Investigations. Commencing on the Eifective Date, the Optionee shall have 270
days in which to conduct Due Diligence Studies. The Authority grants to the Optionee the right
to enter onto the Property for the sole purpose of conducting the Due Diligence Studies. The
Optionee agrees to defend, indemnify and hold harmless the Authority and the City of National
City, and their respective officials, officers and employees, against and from any and all
liability, loss, injuries to, or death of any person or persous, and all claims, demands, suits,
actions, proceadings, reasonable attorneys’ fees, and defense costs, of any kind or nature,
inciuding workers” compensation ciaims, of or by anyone whomsoever, resulting from or arising
out of the Optionee’s, or the Optionee’s officers, employees, or agents, entry onto the Property
and the performance of the Due Diligence studies; provided, however, that this indemnification
and hold harmiess shall not include any claims or liability arising from the established sole
negligence or willful misconduct of the Authority, the City, their respective agents, officers, or
employees. These indemnity, defense, and hold harmless obligations shall survive the
termination of this Agreement for any alleged or actual omission, act, or negligence that occurred
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during the Due Diligence Period. The Optionee shall not be liable for any release of Hazardous
Materials that may occur as a direct result of the Due Diligence Studies, provided that there is no
negligence or willful misconduct of the Optionee or the Optionee’s officers, employees, or
agents in performing the Due Diligence Studies.

If the Optionee does not purchase the Property, the Optionee shall restore the Property
substantially to its condition existing immediately prior to the Due Diligence Studies, except for
minor clearing of vegetation reasonably necessary for the performance of the Due Diligence
Studies.

At the expiration of the Due Diligence Period, the Optionee shall have the right, in its sole and
absolute discretion, to terminate this Agreement by written notice given to the Authority and the
Escrow Agent on or before the expiration the Due Diligence Period. If the Optionee terminates
the Agreement at this time, the Optionee shall be entitled to the return of the Deposit from the
Escrow Agent, and the parties shall be relieved of liability to each other except as specifically sei
forth herein.

The Optionee acknowledges that the Entire Site has been unused and unfenced for an unknown
period of time preceding its ownership by the Authority. The Optionee acknowledges that there
have been reports of illegal transient encampments, and there is a possibility that unpermitted
dumping or release of substances, including, without limitation, Hazardous Materials, may have
occurred. The Authority has no knowledge of any such activities, but the Optionee shall
undertake sufficient Due Diligence Studies and investigations as necessary to fully satisfy itself

of the condition of the Entire Site.

(b)  Environmental Document(s). The Optionee shall, at its expense, but subject to
reimbursement as set forth herein, prepare, or cause to be prepared, any necessary environmental
document(s), including but not limited to a new environmental impact report if applicable,
deemed necessary or desirable by the Optionee in order to comply with the provisions of CEQA.
Promptly following the preparation thereof, the Optionee shall submit the CEQA document(s) to
the City. If the Property is less than the Entire Site, the Optionee shall include as a part of its
CEQA document(s) the proposed development on the Residual Property, and the Auikority shall
fuily cooperate with the Optionee to provide the necessary information with respect thereto when
and as needed. The Authority shall reimburse the Optionee for the Authority’s pro rata share of
the costs incurred by the Optionee to prepare the CEQA document(s) pursuant to this provision,
which reimbursement shall be made through a credit at Closing, and the Authority shall defend
such reimburgement against any challenges, If any challenge is made in part or solely with
respect to the proposed development on just the Residual Property, the Authority will defend
such partial or sole challenge against the Residual Property, as the case may be, at the
Authority’s sole cost and expense. Other than as set forth in the immediately preceding
sentence, Optionee shall, at its sole cost and exnense, defend any challenge to the CEQA
document(s) prepared. For purposes of the reimbursement, the Authority’s pro rata share shall
be deemed to be a fraction, the numerator of which shall be the number of square feet comprising
the Residual Parcel and the denominator of which shall be the number of square feet comprising
the Entire Site. The Parties acknowledge that inclusion of a proposed development on the
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Residual Property in the CEQA document(s) adds value to the Authority’s Residual Property
beyond the cost of the CEQA document(s) preparation.

() Survey. The Optionee shall, at its expense, obtain a current survey of the
Property, prepared by a surveyor or civil engineer duly licensed in the State of California.

(d)  Title Policy. The Authority shall pay the cost of a CLTA Owner’s Policy of Title
Insurance in the amount of the Purchase Price, insuring that title {o the fee interest in the
Froperiy 1s vested in the Cpiionee sublect only to the Permitied Exceptions. The Tiile Policy
shall be obtained through Chicago Title Company. The Optionee may obtain an ALTA Owner’s
Policy of Title Insurance, in which event the Optionee shall pay the cost difference between the
cost of the ALTA Owner’s Policy of Title Insurance and the cost of a CLTA Owner’s Policy of
Insurance.

(e) Concept Plans, The Optionee shall work with the Authority to develop
prototypical building elevations and conceptual site plans, including parking and pedestrian
circulation in relation to its surrounding. The Concept Plans shall identify building design
features, including signage.

(f) Sustainability. The Optionee shall deliver to the Authority a narrative which
outlines sustainability and green building concepts that may be incorporated into the Project
through the design, construction and operation phases. The Optionee shall comply with National
City Municipal Cede Chapter 15.78; provided, however, that notwithstanding the foregoing,
there is no requirement that the Project be LEED certified or certifiable.

(g)  Schedule of Performance. Exhibit “C” attached hereto sets forth the agreed upon
Schedule of Performance. The Schedule of Performance may be revised from time to time as
may be mutually agreed upon in writing between the Optionee and the Authority. The City
Manager, or designee, shall have the authority to approve revisions to the Schedule of
Performance on behalf of the Authority.

(h)  Size and Dimensions of the Property. Prior to the expiration of the Due Diligence
Period, the Optionee shall deliver to the Authority an exhibit depicting the size and dimensions
of the Property, and, if applicable, the Residual Parcel to be used to develop the Tentative Parcel
Map. The size and dimensions of the Property shall be determined by the Optionee based upon
its good faith determination of the total size of the property needed to accommodate and support
the Project which it intends to constiuct on the Property (including without limitation, amy
property required for detention or retention ponds}), but without including any additionai or
sutplus property which would not be needed for the Project; provided however that (i) the
Property shali be comprised of not less than the Minimum Acreage, and (ii) the Planning
Commission, as the sole decision-making body for the Tentative Parcel Map, has complete
discretion to make modifications to, or to disapprove, the Tentative Parcel Map.

3. Permitiing Period.

i0
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(a)  The Optionee shall have 365 days after the expiration of the Due Diligence Period
in which to obtain all necessary Permits, Approvals, and the Tentative Parcel Map.
Notwithstanding the foregoing, if the Optionee is pursuing the Permits, Approvais, and the
Tentative Parcel Map in good faith but is unable to obtain the Permits, Approvals, and the
Tentative Parcel Map prior to the expiration of the Permitting Period, the Optionee shall have the
right to extend the Permitting Period by up to three (3) successive thirty (30) day periods, upon
prior written notice to the Authority.

(bj  If the Optionee is unable to obtain all the necessary Permits, Approvals, and the
Tentative Parcel Map prior to the expiration of the Permitting Period, the Optionee shall have
the right, in its sole and absolute discretion, to terminate this Agrecment by writien notice given
to the Authority and the Escrow Agent on or before the expiration the Permitting Period,
provided that the Optionee has diligently and in good faith worked to obtain the Permits,
Approvals, and the Tentative Parcel Map . If the Optionee terminates the Agreement at this time
and the Optionee has diligently and in good faith worked to obtain the Permits, Approvals, and
the Tentative Parcel Map, the Optionee shall be entitled to the return of the Deposit from the
Escrow Agent, and the parties shall be relieved of liability to each other except as specifically set
forth herein. If, following the expiration of the Permitting Period, the Optionee elects not to
proceed with the purchase of the Property, the Authority shall retain the Deposit as liquidated
damages as its sole and absolute remedy pursuant to Section 6(b)(2) of this Agreement.

(©)  The Optionee shall be liable for the costs of obtaining all of the Permits and
Approvals, except as may be specifically set forth herein.

(d)  The Authority represents to the Optionee that the sole decision-making body for
the Permits and Approvals to be issued by the City is the City Council (it being understood that
certain of the Permits and Approvals may be issued by federal or state agencies). The Authority
staff will assist the Optionee in obtaining the Permits and Approvals by responding to inquiries
from the Optionee, attending meetings, providing information to the Optionee and providing
staff’s recommendations to the Optionee. However, notwithstanding the previous sentence, the
City Council has complete discretion to make modifications to the Permits and Approvals, adopt
alternatives, impose mitigations measures, or disapprove the Psrmits and Approvals. The
Authority staff’s role is that of a facilitator in the process,

(¢)  The Authority represents to the Optionee that the scle decision-making body for
the Tentative Parcel Map is the Planming Commission. The Authority staff will assist the
Optionee in obtaining the Tentative Parce! Map by responding to inquiries from the Optionee,
attending meetings, providing infommation to the Optionee and providing staff’s
recommendztions to the Optionee. However, notwithstanding the previous sentence, the
Planning Commission has compieie discretion to make modifications to the Tentative Parcel
Map or disapprove the Tentative Parcel Map. The Authority staff’s role is that of 2 facilitator in
the process.

9. Obligation to Close. The Parties’ obligation to close shall be conditioned upon the
satisfaction of all of the conditions set forth in this Section 9.

11
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(@) The completion of the purchase by the Authority of the Easement from the
County;

(b)  This Agreement being formally approved by a resolution of the Parking Authority
of the City of National City after a duly noticed public hearing;

(c)  The certification of an environmental document by the City Council;

(d)  The issnance of all Permits by the Citv Council and other appropviate authorities.
and the expiration of any applicable appeal period;

(¢)  The approval by the City Council of all of the Approvals;
(f) The approval by the Planning Commission of the Tentative Parcel Map;

(g)  The Optionee not being in default of any of its representations or warranties under
this Agreement, or any other material terms or conditions related to the Optionee;

(h)  The Optionee not having made an assignment for the benefit of creditors, filed a
bankruptcy petition, been adjudicated insolvent or bankrupt, petitioned a court for the
appointment of any receiver of, or trustee for, the Optionee, or commenced any proceeding
. relating to the Optionee under any reorganization, arrangement, readjustment of debt,
dissolution, or liquidation law or statute of any jurisdiction, whether now or later in effect;

(i) The Escrow Agent being prepared and obligated to issue the Title Policy in the
Optionee’s favor upon the recordation of the Grant Deed and there are no exceptions to the Title
Policy, except for Permitted Exceptions;

)] The Authority not being in default under this Agreement, or any other material
terms or conditions related to the Authority;

(k)  There exists no lease, tenancy or occupancy agreement affecting the Property; and
(1) There is no pending, or threatened to be pending, any action or proceeding by any
person or before any government authority, the outcome of which could prohibit the use of the
Property as intended by the Optionee.
10.  Closing. Closing shall occur thirty days after the expiration of the Permitting Period.
The City Manager, or designee, has the authority to extend the date of Closing for two thirty-day

periods.

(2) At least one Business Day prior to Closing, the Authority shall deposit into
Escrow the following:

(1)  the Grant Deed, duly executed and acknowledged, conveying fee simple
title to the Property to the Optionee;

12
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(2) a duly executed -certificate containing the Authority’s taxpayer
identification number and a statement that the Authority is not a foreign person pursuant to
United States Internal Revenue Code section 1445, The affidavit shall be substantially in the
form attached to this Agreement as Exhibit “D”;

(3)  aduly executed California Form 593(c) or other evidence that withholding
of any portion of the Purchase Price is not required by the Revenue and Taxation Code of
California; and

(4)  all additional documents and instruments as are reasonably reguired by the
Optionee and/or Escrow Agent to complete the Closing,

(d) At least one Business Day prior to Closing, the Optionee shall deposit into
Escrow the following:

(1)  the Deposit, as set forth in Section 6(b)(1), above;

(2)  Immediately Available Funds in the amount required by Section 6(c),
above; and

(3) all other documents and instruments required by this Agreement or
reasonably required by the Authority and/or Escrow Agent to-complete the Closing.

At Closing, the Authority shall deliver the Property to the Optionee as one legally platted
parcel, and the Property shall be free and clear of all tenants or occupants or any other party
claiming any rights in or to the Property.

11.  Representations and Warranties; Waivers and Releases. When making the representations
and warranties set forth in this Section 11, each party making a rcpresentation and/or warranty
represents that the same are true, correct and complete as of the Effective Date and shall be and
are true, correct and complete as of the Closing Date. The representations and warranties shall
survive the Closing,

(a) Representations and Warranties Regarding Authority. The Authority and the
Optionee each represents and warrants to the other that this Agreement and all documents or
instruments executed by them which are to be delivered ai or prior to the Closing are, or on the
Closing Date will be, duly authorized, executed and delivered by the Authority or the Optionee,
as applicable.

(b)  Representations and Warranties Regarding Enforceability of Agreement. The

Authority and the Optionee each represents and warrants to the other that this Agreement and all
documents required to be executed by them shall be valid, legally binding obligations of, and
enforceable against, the Authority or the Optionee, as applicable, in accordance with their terms,
subject to applicable bankruptcy, insolvency, reorganization, moratorium and other similar laws

13
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affecting the rights of creditors generally and general principles of equity (whether enforcement
is sought in equity or at law).

(c) The Authority’s Representations and Warranties Pertaining to Legal Matters. The

Authority represents and warrants to the Optionee that:

(1) As of the Effective Date and the Closing Date, the Authority is the sole
owner of the fee title interest to the Property.

(2)  There is no pending or threatened proceeding in eminent domain or
otherwise, which would affect the Property, or any portions thereof, nor any facts which
might give rise to such action or proceeding.

(d)  The Authority’s Representations and Warranties Pertaining to Options. The

Authority represents and warrants to the Optionee that no person has any option or right of first
refusal to purchase the Property or any parts thereof.

(e)  Material Adverse Changes. If the Authority receives any notice or knowledge of
anything materially adversely affecting the Authority’s representations or warranties after the
Effective Date, then the Authority shall immediately notify the Optionee in writing of such fact
or circumstance.

43 The Authority’s Representation and Warranty Pertaining to Tenants. The
Authority represents and warrants to the Optionee that no person has any lease or other lawful
right to occupy the Property or any parts thereof.

() The Authority’s Representation Regarding the Option to Purchase Agreement,

The Authority represents that the obligations of the Authority as the Optionee in the Option to
Purchase Agreement, including but not limited to the obligation to install a vegetated buffer
along the north side of the trail/walkway pursuent to Section 7 of the Option to Purchase
Agreement, shall become obligations of the Optionee. A copy of the Option to Purchase
Agreement is attached to this Agreement as Exhibit “E”.

(h)  The Authority’s Representation and Warranty Regarding Operation of the
Property. Other than the representation in Section 11(g) above, the Authority represents and
warrants to the Optionee that there are no other oral or written agreements or understandings
concerning the Property by which the Optiones would be bound following the Closing.

@) The Authority’s Representation Regarding Hazardous Materials. The Authority
has not knowingly (i) caused or permiited 10 be stored, disposed of, transferred, produced or
processed on the Property any Hazardous Materials; (ii) received notification of any
enforcement, cleanup, removal or other governmental or regulatory actions being instituted,
contemplated or threatened against it or the Property; and (iii) received notification of any claims
made against the Authority by any third party or other person with respect the Property relating
to damage, contribution, cost recovery, compensation, loss or injury resulting from Hazardous
Materials.

14
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G) AS IS CONDITION. THE OPTIONEE ACKNOWLEDGES, REPRESENTS,
WARRANTS, COVENANTS AND AGREES THAT AS A MATERIAL INDUCEMENT TO
THE AUTHORITY TO EXECUTE AND ACCEPT THIS AGREEMENT AND IN
CONSIDERATION OF THE PERFORMANCE BY THE AUTHORITY OF ITS DUTIES AND
OBLIGATIONS UNDER THIS AGREEMENT THAT, EXCEPT AS SPECIFICALLY
PROVIDED IN THIS AGREEMENT AND SUBJECT TO THE AUTHORITY’S EXPRESS
REPRESENTATIONS AND WARRANTIES SET FORTH IN SECTION il OF THIS
AGREEMENT, THE SALE OF THE PRCPERTY HEREUNDER IS AND WITL BE MADE
ON AN “AS IS, WHERE IS” BASIS. THE AUTIIORITY HAS NOT MADE, DOES NOT
MAKE AND SPECIFICALLY NEGATES AND DISCLAIMS ANY REPRESENTATIONS,
WARRANTIES OR GUARANTIES OF ANY KIND OR CHARACTER WHATSOEVER,
WHETHER EXPRESS OR IMPLIED, ORAL OR WRITTEN, PAST, PRESENT, FUTURE OR
OTHERWISE, OF, AS TO, CONCERNING OR WITH RESPECT TO: (1) THE EXISTENCE
OF HAZARDOUS MATERJIALS OR MOLD UPON THE PROPERTY OR ANY PORTION
THEREOF; (2) GEOLOGICAL CONDITIONS, INCLUDING, WITHOUT LIMITATION,
SUBSIDENCE, SUBSURFACE CONDITIONS, WATER TABLE, UNDERGROUND
WATER RESERVOIRS, LIMITATIONS REGARDING THE WITHDRAWAL OF WATER
AND FAULTING; (3) WHETHER OR NOT AND TO THE EXTENT TO WHICH THE
PROPERTY OR ANY PORTION THEREOF IS AFFECTED BY ANY STREAM (SURFACE
OR UNDERGROUND), BODY OF WATER, FLOOD PRONE AREA, FLOOD PLAIN,
FLOODWAY OR SPECIAL FLOOD HAZARD; (4) DRAINAGE; (5) SOIL CONDITIONS,
INCLUDING THE EXISTENCE OF INSTABILITY, PAST SOIL REPAIRS, SOIL
ADDITIONS OR CONDITIONS OF SOIL FILL, OR SUSCEPTIBILITY TO LANDSLIDES,
OR THE SUFFICIENCY OF ANY UNDERSHORING; (6) USES OF ADIJOINING
PROPERTIES; (7) THE VALUE, COMPLIANCE WITH THE PLANS AND
SPECIFICATIONS, SIZE, LOCATION, AGE, USE, DESIGN, QUALITY, DESCRIPTION,
DURABILITY, STRUCTURAL INTEGRITY, OPERATION, TITLE TO, OR PHYSICAL OR
FINANCIAL CONDITION OF THE PROPERTY OR ANY PORTION THEREOF, OR ANY
RIGHTS OR CLAIMS ON OR AFFECTING OR PERTAINING TC THE PROPERTY OR
ANY PART THEREOF, INCLUDING, WITHOUT LIMITATION, WHETHER OR NOT THE
IMPROVEMENTS COMPLY WITH THE REQUIREMENTS OF TITLE III OF THE
AMERICANS WITH DISABILITIES ACT OF 1990, 42 U.S.C. §§ 12181-12183, 12186(B) —
12189 AND RELATED REGULATIONS; (8) THE PRESENCE OF HAZARDOQUS
MATERIALS IN OR ON, UNDER OR IN THE VICINITY OF THE PROPERTY; (9) THE
SQUARE FOOTAGE OF THE PROPERTY OR THE IMPROVEMENTS THEREON; (10)
IMPROVEMENTS AND INFRASTRUCTURE, INCLUDING, WITHOUT LIMITATION,
THE CONDITION CF THE ROOF, FOUNDATION, FIXTURES, AND PERSONAL
PROPERTY, IF ANY; (11) DEVELOPMENT RIGHTS AND EXTRACTIONS; (12) WATER
OR WATER RIGHTS; (13) THE DEVELOPMENT POTENTIAL FOR THE PROPERTY; (14)
THE ABILITY OF THE OPTIONEE TO REZONE THE PROPERTY OR. CHANGE THE USE
OF THE PROPERTY; (15) THE ABILITY OF THE OPTIONEE TO ACQUIRE ADJACENT
PROPERTIES; (16) THE EXISTENCE AND POSSIBLE LOCATION OF ANY
UNDERGROUND UTILITIES; (i7) THE EXISTENCE AND POSSIBLE LOCATION OF
ANY ENCROACHMENTS; (18) WHETHER THE IMPROVEMENTS ON THE PROPERTY
WERE BUILT, IN WHOLE OR IN PART, IN COMPLIANCE WITH APPLICABLE

15



Attachment No. 1

BUILDING CODES; (19) THE STATUS OF ANY LIFE-SAFETY SYSTEMS IN THE
IMPROVEMENTS ON THE PROPERTY; (200 THE CHARACTER OF THE
NEIGHBCRHOOD IN WHICH THE PROPERTY IS SITUATED; (21) THE CONDITION GR
USE OF THE PROPERTY OR COMPLIANCE OF THE PROPERTY WITH ANY OR ALL
PAST, PRESENT OR FUTURE FEDERAL, STATE OR LOCAL ORDINANCES, RULES,
REGULATIONS OR LAWS, BUILDING, FIRE OR ZONING ORDINANCES, CODES OR
OTHER SIMILAR LAWS; (22) THE MERCHANTABILITY OF THE PROPERTY OR
FITNESS OF THE PROPERTY FOR ANY TARTICULAR PURPOSE (THE OPTIONEE
AFFIRMING THAT THE OPTIONEE HAS NOT RELIED ON THE AUTHORITY’S SKILL
OR JUDGMENT TO SELECT OR FURNISH THE PROPERTY FOR ANY PARTICULAR
PURPOSE, AND THAT THE AUTHORITY MAKES NO WARRANTY THAT THE
PROPERTY IS FIT FOR ANY PARTICULAR PURPOSE); AND/OR (23) ANY CTHER
MATTER CONCERNING THE PROPERTY. NOTWITHSTANDING THE FOREGOING OR
ANYTHING TO THE CONTRARY SET FORTH IN THIS AGREEMENT, THE
AUTHORITY IS NOT RELEASED FROM ANY LIABILITY TO THE OPTIONEE FOR
FRAUD OR BREACH OF ANY COVENANT, REPRESENTATION OR WARRANTY SET
FORTH IN THIS AGREEMENT. Notwithstanding anything to the contrary set forth in this
Agreement, including without limitation, this Section 11(j), any right waived by the Optionee
and any release by the Optionee, shall only release or waive the Optionee’s right to enforce any
judgment (including without limitation, damages, attorneys’ fees, costs, expenses or any other
compensation of any type whatsoever) personally against only the Authority and Authority’s
successors, assigns, officials, officers, directors, shareholders, participants, partners, affiliates,
employees, representatives, invitees and agents (collectively, the “Authority’s Affiliates™) or any
of them. The Optionee is not waiving any right to bring any action against any of the “Non-
Released Parties™ (defined below) or waiving recovery against or otherwise releasing or agreeing
to forego the Optionee’s rights with respect to any insurance policy, or any other person (other
than the right to enforce a judgment personally against any of the Authority’s Affiliates,
including without limitation persons obligated to the Authority’s Affiliates, by right of
subrogation or otherwise, prior owners or occupants of the Property, the tenants, persons
performing work at the Property and/or any insurance policies held by any or all such persons
(collectively, the “Non-Released Parties™).

THE OPTIONEE ACKNOWLEDGES THAT THE OPTIONEE SHALL HAVE
COMPLETED ALL PHYSICAL AND FINANCIAL EXAMINATIONS RELATING TO THE
ACQUISITION OF THE PROPERTY AND WILL ACQUIRE THE SAME SOLELY ON THE
BASIS OF SUCH EXAMINATIONS AND THE TITLE INSURANCE PROTECTION FOR
THE PRCPERTY AFFORDED BY THE TITLE POLICY, EXCEPT AS SPECIFICALLY
PROVIDED IN THIS AGREEMENT AND SUBJECT TO THE AUTHORITY’S EXPRESS
REPRESENTATIONS AND WARRANTIES SET FORTH IN SECTION 11 OF 'I'HIS
AGREEMENT. THE OPTIONEE FURTHER ACKNOWLEDGES AND AGREES THAT
ANY INFORMATION PROVIDED OR TO BE PROVIDED WITH RESPECT TO THE
PROPERTY WAS OBTAINED FROM A VARIETY OF SOURCES AND THAT THE
AUTHORITY HAS NOT MADE ANY INDEPENDENT INVESTIGATION OR
VERIFICATION OF SUCH INFORMATION AND MAKES NO REPRESENTATIONS AS
TO THE ACCURACY OR COMPLETENESS OF SUCH INFORMATION, EXCEPT AS
SPECIFICALLY PROVIDED IN THIS AGREEMENT AND SUBJECT TO THE
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AUTHORITY’S EXPRESS REPRESENTATIONS AND WARRANTIES SET FORTH IN
SECTION 11 OF THIS AGREEMENT. THE AUTHORITY SHALL NOT BE LIABLE FOR
ANY NEGLIGENT MISREPRESENTATION OR FAILURE TO INVESTIGATE THE
PROPERTY NOR SHALL THE AUTHORITY BE BOUND IN ANY MANNER BY ANY
VERBAL OR WRITTEN STATEMENTS, REPRESENTATIONS, APPRAISALS,
ENVIRONMENTAL ASSESSMENT REPORTS, OR OTHER INF ORMATION PERTAINING
TO THE PROPERTY OR THE OPERATION THEREQF, FURNISHED BY THE
AUTHORITY, OR ANY REAL ESTATS BROKER, AGENT, REPRESENTATIVE,
EMPLOYEE, SERVANT OR OTHER PERSON ACTING ON THE AUTHORITY’S BEHAT R
EXCEPT FOR REPRESENTATIONS AND WARRANTIES EXPRESSLY PROVIDED IN
SECTION 11 OF THIS AGREEMENT. IT IS ACKNOWLEDGED AND AGREED THAT
THE PROFPERTY IS SOLD BY THE AUTHORITY AND PURCHASED BY THE OPTIONEE
SUBJECT TO THE FOREGOING. NOTWITHSTANDING THE FOREGOING OR
ANYTHING TO THE CONTRARY SET FORTH IN THIS AGREEMENT, THE
AUTHORITY IS NOT RELEASED FROM ANY LIABILITY TO THE OPTIONEE FOR
FRAUD OR BREACH OF ANY COVENANT, REPRESENTATION OR WARRANTY SET
FORTH IN THIS AGREEMENT.

THE OPTIONEE ACKNOWLEDGES AND AGREES THAT THE OPTIONEE IS
FULLY AWARE OF THE AGE OF THE PROPERTY, THAT OVER TIME VARIOUS
EVENTS MAY HAVE OCCURRED ON THE PROPERTY WHICH EVENTS MAY BE
TYPICAL AND (OR) ATYPICAL OF EVENTS OCCURRING TO OTHER PROPERTIES OF
SIMILAR AGE TO THE PROPERTY AND SIMILARLY LOCATED IN THE CITY OF
NATIONAL CITY AND (OR) THE COUNTY OF SAN DIEGO, CALIFORNIA, AND THAT
SUCH EVENTS MAY INCLUDE, WITHOUT LIMITATION, SLAB LEAKS, MOLD, FIRE,
SHIFTING, AND VIOLATIONS OF LAWS, ORDINANCES, RULES, REGULATIONS,
PERMITS, APPROVALS, LICENSES AND (OR) ORDERS OF GOVERNMENTAL
AGENCIES WITH JURISDICTION OVER THE PROPERTY.

THE CLOSING OF THE PURCHASE OF THE PROPERTY BY THE OPTIONEE
SHALL BE CONCLUSIVE EVIDENCE THAT: (A) THE OPTIONEE HAS FULLY AND
COMPLETELY INSPECTED (OR HAS CAUSED TO BE FULLY AND COMPLETELY
INSPECTED) THE PROPERTY; AND (B) THE OPTIONEE ACCEPTS THE PROPERTY AS
BEING IN GOOD AND SATISFACTORY CONDITION AND SUITABLE FOR THE
OPTIONEE’S PURPOSES.

WITHOUT LIMITING THE GENERALITY OF THE FOREGOING, EXCEFT FOR
RELIANCE ON REPRESENTATIONS AND WARRANTIES EXPRESSLY PROVIDED IN
SECTION 11 OF THIS AGREEMENT, THE OPTIONEE SHALL PERFORM AND RELY
SOLELY UPFON ITS OWN INVESTIGATION CONCERNING ITS INTENDED USE OF THE
PROPERTY, AND THE PROPERTY’S FITNESS THEREFOR. THE OPTIONEE FURTHER
ACKNOWLEDGES AND AGREES THAT THE AUTHORITY’S COOPERATION WITH
OPTIONEE WHETHER BY AUTHORIZING THE RIGHT OF OPTIONEE TO ENTER ON
THE PROPERTY, PRGVIDING DOCUMENTS RELATING TO THE PROPERTY, OR
PERMITTING INSPECTION OF THE PROPERTY, SHALL NOT BE CONSTRUED AS ANY
WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED, OF ANY KIND WITH
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RESPECT TO THE PROPERTY, OR WITH RESPECT TO THE ACCURACY,
COMPLETENESS, OR RELEVANCE OF THE DOCUMENTS PROVIDED TO OPTIONEE
BY THE AUTHORITY IN RELATION TO THE FROPERTY, PROVIDED THAT THE
FOREGOING SHALL NOT BE A LIMITATION OR MODIVICATION OF THE
REPRESENTATIONS AND WARRANTIES EXPRESSLY PROVIDED FOR IN SECTION 8
OF THIS AGREEMENT.

AUTHORITY’S INITIALS OPTIONEE’S INITIALS

(k) Indemnity and Waiver.

(1)  Indemnity, For the purposes of this Section 11(k), the term “Claims” shali
mean any and all claims, obligations, liabilities, causes of action, suits, debts, liens, damages,
Judgments, losses, demands, orders, penalties, settlements, costs and expenses (including,
without limitation, attorneys’ fees and costs) of any kind or nature whatsoever. The definition of
“Claims” shall also include, without limitation, Claims under contract law or tort law. The
Optionee acknowledges that but for the Optionee’s agreement to each and every provision of
these Sections 11(j and k), the Authority would not have entered into the Agreement,

The Optionee, on behalf of itself, its successors, assigns and successors-in-interest
(“Successors”), shall indemnify, defend, protect and hold the Authority, the City of National
City, and their successors, assigns, partners, affiliates and members and all their respective
officials, officers, directors, sharcholders, participants, partners, affiliates, employees,
representatives, invitees and agents (collectively, “Authority Parties”) harmless from and against
all liability, loss, damages to property, injuries to, or death of any person or persons, including
liability for response to environmental regulatory claims, and any and all Claims resulting from,
related to, or based upon, whether directly or indirectly: (i) the breach by the Optionee of any
representation, warranty, covenant or obligation contained in the Agreement, or in any other
agreement, document, exhibit or instrument related hereto or referenced herein; (if) any Claim or
Claims, if the basis of such Claim or Claims arose on or after the Closing, except as noted in
subparagraph (iv) below, and if the basis of such Claim or Claims arose from, is based upon,
relates to or pertains to, whether directly or indirectly, the operation, management and use of the
Property; (iii) any Claim or Claims which Claim or Claims (or the basis for which) arose from, is
based upon, relates to or pertains to, whether directly or indirectly, any act or omission of the
Optionee or any of its employees, agents or representatives; and (iv) (A) any Claim or Claims
that relate to the condition of the Property on or after the Close of Escrow, including any
judgment, order or settlement under or otherwise pursuant to a iawsuit, and (B) any Claim or
Claims that relate to defects in the Property (including, without limitation, patent and latent
construction defecis), regardless of whether said defects or the cause of the same arose either
before or after the Close of Escrow, including any judgment, order or settlement under or
otherwise pursuant to the lawsuit; provided however, that this indemnification shall not include
any Claims arising from the established sole negligence or willful misconduct of the Authority or
the Authority Parties. Any defense of any or ali of the Authority Parties referenced in this
Section 11(k)(1) shall be at the Optionee’s sole cost and expense and by counsel selected by the
Optionee, subject to the reasonable approval of the indemmified person, which counsel may,
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without limiting the rights of any of the Authority Parties pursuant to the next succeeding
sentence of this Section 11(k)(1), also represent the Optionee in such investigation, action or
proceeding. If any of the Authority Parties that is being indemnified determines reasonably and
in good faith that its defense by the Optionee is reasonably likely to cause a conflict of interesi or
is being conducted in a manner which is prejudicial to such persons interests, such indemnified
person may elect to conduct its own defense through counsel of its own choosing, subject to the
reasonable approval of the Optionee, and at the expense of the Optionee.

It is specificaily intended that each of the Authority Pariies shall be third party
beneticiaries of this Section 11(k).

) Survival, The provisions of this Section 11(k) shall survive the Closing
and, as applicable, the termination of this Agreement.

0 Waiver of Hazardous Materials Claims. Upon Closing, the Optionee and its
Successors waive any and all future Claims by the Optionee against the Authority or the
Authority Parties regarding any aspect of the condition of the Entire Site, physical or
environmental.

(m) Waiver of Subrogation: Survival. The Optionee waives any right of subrogation
as to the Authority or the Authority’s Parties. Bach and every provision of this Section 11 shall,

except as may be expressly limited in this Section 11, survive the Closing and, as applicable, the
termination of this Agreement, and, but for the Optionee’s agreement to each and every
provision of this Section 11, the Authority would not have executed this Agreement,

12.  National Pollutant Discharge Elimination System Municipal Permit. The Optionee
agrees and warrants that it will comply with the National Pollutant Discharge Elimination
System Municipal Permit and the Water Quality Improvement Plan pursuant to the Municipal
Permit during construction and operation of the Project. To the extent applicable to the Property
the uses conducted thereon, the Optionee agrees and warrants that it will comply with Chapter
14.22 of the National City Municipal Code titled “Storm Water Management and Discharge
Conirol”.

13. Condemnation of the Property.

(a) If between the Effective Date and the Closing Date, any condermnation or eminent
domain proceeding is commenced that will result in the taking of any part of the Property, the
Optionee may, at the Optiones’s election, efther:

i Y

(1)  Terminaie this Agreement by giving written or emailed notice to the
Authority and the Escrow Agent in which event all remaining fimds or other things deposited in
Escrow by the Optionee, including without limitation, the Deposit, shall be returned to the
Optionee immediately from Escrow, together with any interest earned thereon and all fees and
costs charged by the Escrow Agent shail be paid one-haif (1/2) by the Authority and one-hulf
{1/2) by the Optionee; or
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(2)  Proceed with the Closing with no reduction in the Purchase Price, in
which event the Authority shall assign to the Optionee all of the Authority’s rights, titles and
interests to any award made for the condemnation or eminent domain action.

(b}  Notice. If the Authority obtains notice of the commencement of or the threatened
commencement of eminent domain or condemnation proceedings with respect to all of any
portion of the Property, the Authority shall notify the Optionee in writing.

14.  Broker’s Commission. The Authority and the Optionee represent that there are no real
estate brokers or agents of rccord in this transaction, other than Don Moser of Retail Insite
Commercia! Real Estate, and the Authority shall pay the Don Moser a commission pursuant to a
separate written agreement, a copy of which shall be furnished to the Optionee. The Authority
and the Optionee each agree that, to the extent any other real estate commission, brokerage
commission or finder’s fee shall be earned or claimed in connection with this Agreement or the
Closing, the payment of such fee or commission, and the defense of any action in connection
therewith, shall be the sole and exclusive obligation of the party who requested (or is alleged to
have requested) the services of the broker or finder. In the event that any claim, demand or cause
of action for any such commission or finder’s fee is asserted against the party to this Agreement
who did not request such services (or is not alleged to have requested such services), the party
through whom the broker or finder is making the claim shall indemnify, defend (with an attorney
of the indemnitee’s choice), protect and hold harmless the other from and against any and all
such claims, demands and causes of action and expenses related thereto, including, without
limitation, attorneys’ fees and costs. The provisions of this Section 11 shall survive the Closing
or termination of this Agreement.

15.  Assignment. The Optionee shall not assign any of its rights or delegate any of its duties
under this Agreement without the prior written consent of the Authority, which consent may be
withheld or granted in the Authority’s sole and absolute discretion; provided, however, the
Optionee may assign this Agreement to an entity in which the Optionee has a controlling or
majority interest without the prior written consent of the Authority provided the Optionee and
such assignee execute an assignment agreement in form and substance reasonably acceptable to
the Authority.

16.  Notfices. All notices under this Agreement shall be in writing and sent (a) by certified or
registered mail, return receipt requested, in which case notice shall be deemed delivered three 3)
Business Days after deposit, postage prepaid in the United States Mail, (b} overnight by a
natienally recognized ovemight couricr such as UPS Overnight, or FedEx, in which case notice
shall be deemed delivered vne (1) Business Day after deposit with that courier, (c) by personal
delivery, in which case notice shall be deemed delivered upon the actual date of delivery, or (d)
by email, m which case notice shall be deemed delivered upen the actual date of delivery. All
notices shall be delivered to the following addresses:
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If to the Optionee: CARMAX AUTO SUPERSTORES CALIFORNIA, LLC,
a Virginia limited liability company
12800 Tuckahoe Creek Parkway
Richmond, Virginia 23238-1115
Attention: K. Douglass Moyers, VP of Real Estate
Email: Jason_D_Pruitt@carmax.com
Phone: (804) 935-4552
Fax: (804} 935-4547

and a copy t0; Matthew I. Lamishaw, Esq.
Kennerly, Lamishaw & Rossi LLP
707 Wilshire Blvd., Suite 1400
Los Angeles, California 90017
Phone: (213) 312-1250
Fax: (213) 312-1266

If to the Authority: Parking Authority of the City of National City
City Manager’s Office
1243 National City Boulevard
National City, CA 91950-4301
Attn: Brad Raulston
Tel: (619) 336-4250
Fax: (619)336-4327
Email: braulston@nationalcityca.gov

The addresses above may be changed by written notice to the other party; provided
however, that no notice of a change of address shall be effective until actual receipt of the notice.

17.  Riskof Loss. The risk of loss or damage to the Property until the Closing will be borne
by Optionee, due to the right of Optionee to enter onto the Property for the purpose of
conducting the Due Diligence Studies. If prior to the Closing there is damage to or destruction of
the Property, Optionee shall nevertheless close Escrow with fhe Property in such damaged
condition, and the Purchase Price shall not be reduced. The Authority shall not be obligated to
repair or restore the Property. Optionee may elect not to proceed with the purchase of the
Property at any time following the expiration of the Permitting Period. In the event Optionee
elects not to proceed post Permitting Period but prior to Closing, the Authority shall retain the
Deposit as liquidated damages as iis sole and absolute remedy pursuant to Section 6(b)(2) of this
Agreement.

18.  Proration. Real property taxes and assessments and uiility costs, and other expenses of
operating the Property (provided, however, no proration shall be made with regard to any capital
improvements) shall be prorated as of the Closing. The Authority shall pay all documentary
transfer taxes. The Authority shail pay ali real property taxes and assessments applicable to the
period prior to the Closing, and if any such taxes are unpaid after the Closing, then the Authority
shall pay them promptly and in any event within ten (10) days after Optionee’s request (which
shall include a copy of the relevant tax bill). Except as otherwise provided herein, in accordance
with southern California custom, each party hercto shall pay all of its own costs and expenses in
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connection with this transaction, with the Authority to pay any transfer tax, all recording fees at
Closing (except as provided herein), all costs related to clearing title objections, and one half
(1/2) of any escrow fees charged by the Escrow Agent. The Optionee shall pay for the cost of
the Survey and one half (1/2) of any escrow fees charged by the Escrow Agent.

19. General Provisions.

(a) Governing Taw. This Agreement shall be interpreted and construed in
accordance with California law, without regard to any choice of law princinles.

(b} Counterparts. This Agreement may be executed in two or more counterparts,
each of which shall be deemed an original, but all of which together shall constitute one and the
same instrument.

(c)  Captions. The captions in this Agreement are inserted for convenience of
reference and in no way define, describe or limit the scope or intent of this Agreement or any of
the provisions of this Agreement.

(d)  Binding Effect. This Agreement shall be binding upon and inure to the benefit of
the parties and their respective legal representatives, successors, heirs and permitted assigns.

(¢  Modifications and Amendments. No modification, amendment, or change to this
Agreement shall be valid uniess it is in writing and signed by the Authority and the Optionee.

() Entire Agreement. This Agreement contains the entire agreement between the
parties relating to Optionee’s acquisition of the Property from the Authority and all prior or
contemporaneous agreements, understandings, representations or statements, oral or written, are
superseded.

(g)  Partial Invalidity. Any provision of this Agreement which is unenforceable,
invalid, or the inclusion of which would adversely affect the validity, legality, or enforcement of
this Agreement shall have no effect, but all the remaining provisions of this Agreement shall
remain 1n full effect.

(h) Survival. Provisions of this Section 19 shall survive the Closing or the
termination of this Agreement.

i No Third-Party Rights. Nothing in this Agreement, express or impiied, is
intended to confer upon any person, other than the parties to this Agreement and their respective
successors and assigns, any righis or remedies.

G) Time of Essence. Time is of the essence in this Agreement.
(k)  Attorneys’ Fees. The parties agree that the prevailing party in litigation for the

‘breach and/or interpretation and/or enforcement of the terms of this Agreement shall be entitled
to their expert witness fees, if any, as part of their costs of suit, and attorneys’ fees as may be
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awarded by the court, pursuant to California Code of Civil Procedure (*“CCP”) Section 1033.5
and any other applicable provisions of California law, including, without limitation, the
provisions of CCP Section 998. Alj claims, disputes, causes of action or coniroversies shail be
subject solely to the jurisdiction of the San Diego Supericr Court, Downtown Branch.

()] Relationship. Nothing contained in this Agreement shall be deemed or construed
by the parties or by any third person to create a relationship of principal and agent or parinership
or a joint venture hetween the Optionee and the Authority or between any of them and any third

party.
(m)  Recording. Neither this Agreement nor & memorandum hereof shall be recorded.

(n)  The Authority’s Approval. Where this Agreement refers to an action or approval
of the Authority, it shali mean the approval of the Authority, or designee, unless otherwise
provided.

(0)  Exhibits and Recitals Incorporated. All exhibits referred to in this Agreement are
incorporated in this Agreement by this reference, regardless of whether or not the exhibits are
actually attached to this Agreement. The Recitals to this Agreement are incorporated in this
Agreement by this reference,

(p)  Independent Counsel. The Authority and the Optionee each acknowledge that: (a)
they have been given the opportunity to be represented by independent counsel in connection
with this Agreement; (b) they have executed this Agreement with the advice of such counsel, if
such counsel was retained; and (c) this Agreement is the result of negotiations between the
Authority and the Optionee and the advice and assistance of their respective counsel, if such
counsel was retained. The fact that this Agreement was prepared or negotiated by the Authority’s
counsel as a matter of convenience shall have no import or significance. Any uncertainty or
ambiguity in this Agreement shall not be construed against the Authority due to the fact that the
Authority’s counsel prepared or negotiated this Agreement in its final form.

(@  Tolling of Deadlines. Any periods of time, deadlines or time or day limitations
set iorth in this Agreement, including without limitation, the deadline for Closing and the
deadline for making the Deposit, shall all be automatically extended by one (1) Business Day for
each Business Day that the Authority fails to timely provide any notice, report, materials, studies,
documentation or other information required by this Agreement.

) Capacity and Authority. All individuals signing this Agreement for a party which
is a corporation, limited liability company, partnership or other legal entity, or signing under a
power of attorney, or as a trustee, gnardian, conservator, or in any other legal capacity, represent
and warrant that they have the necessary capacity and authority to act for, sign and bind the
respective entity or principal on whose behalf they are signing,

[Signatures continued on next page]
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IN WITNESS WHEREQF, the parties have executed this Agreement as of the date first
above written.

OPTIONEE:
CarMax Auto Superstores California, LLC,
a Virginia limited liability company

By:

K. Douglass Moyers, Vice President

AUTHORITY:
Parking Authority of the City of National City

By:

Ron Morrison, Chairman

Approved as to Form:

By:
Claudia Silva

Legal Counsel for the Parking Authority
of the City of National City
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EXCLUSIVE NEGOTIATING AGREEMENT
BY AND BETWEEN ’
PARKING AUTHORITY CF THE CITY OF NATIONAE CTTY
AND

CARMAX AUTO SOPERSTORES CALIFORNIA, LLC

MWWW(“WUWE’LM&!M&IBZIﬁJW
of Cetober, 2014 (“Effoctive Dade™, is made by and between the PARKING AUTHORITY OF
mmmmmm,ambmymmmmﬂwm
MAWMWMMM:VWWW@M
mﬂhmmofmwwmmmmm.mm
and CarMex {collcstively, the “Parties™) egreo ss follows:

RECITALS
mw&mmmmw&mmm

A.  In 1977, pursant 10 Kesolution No. 12,402, the City of National City (the “City™)
created tho Parking Authority of the City of National Ciy in socordance with the Pyrking Law of
1949,

B. meAuﬂ:mﬂyisﬁecmnfulSﬂmmeloflmdatﬁeloMmof
mwmmmc«mmmmc@amﬂma@.m«mﬁmh
identifled as County Assessor’s PucelHnmbarSﬁH?l-ll,mpﬁﬂm]uly‘dmibedh
wan&mm.mmmmwwmwwm.

C I lW&ﬁcMuigmmdmmeCmdSmemmmmm
space and park purposes over the Overall Site (the *Esscment™) in accondance with a Coopesation
memamwm&mwmmmwwm
davelopment of the Plaza Bonita Shopping Center, the consmustion of Plaza Bonita Road, and the
mmnxofimmmmbmpaﬂmofsmmwm

D, OnAwﬂﬁ.!ﬂﬂ?.ﬁaAnﬂuﬂlyndih:CmntyﬁﬂﬁdﬁmnOPﬁmeum

wmwwmma\.mammmwum
coukd purchase the Easement from the Courty,

E.  inshe past, County staff have represented that they will exercls ther bost s@fori
to relinguish the Easemant aver the Overall Site for a foe of $3,000,000 end thet thay will use the

ﬁmmmmmmmmmv&ywmm

the Sweetwater Summit Camping Ares.

F.  ThoOption Agreement has besn smended six times, most receatiy on Ostober IS,
2013 purstant to Resolution No. 2013-2, 1o exiend the f=m of the Option Agreement.

014 i ol e City of Nathusd
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G.  The City Councii of the City of National City ("City Council”} adopied the
Mitigation Monitoring and Reporting Progmm, adopted and made a Statement of Overriding
Considorstions, and certified the Pinzl Enviroomental Impact Report for the Nationzl City Cosico
Wholesale Projeci, SCH #2003111073, Novenber 2007 FEIR™ for ihe Overail Site on
November 20, 2007, pmsuant to Resojution No. 2007-259.

H  TheClity Comoll aneaded 85 Combined Goneml Moen/Zoning Map for the Overall
Sis frorm Open Space Resasve (OSR) to Oenseal Commerglal-Plassed Develormant (CC-PI) on
November 20, 2007, persuent to Resolution No. 2007-259. The OCG-PD zone was ranamed the
MXD-2 zons in 2012,

L CerMax desires to anquire spproximately 9.5 scres of the Oversll Site from the
Authority (the “Property™), on whish it intends to construct and operate & CarMiax Superstore with
relnted parking end landscaping {collectively, the “Project”™), il in acoordance with plans and
specifications subject to approval by the Authority.

3. The Authority snd CarMax desire to enter itnto this Agreement to {nitinte mxclnsive
negotiations to allow CarMax o undertake its due diligence activities regarding the Property and
o sllow the Authority to work with the County for the release of the Easement on the Overall Site,
with the objective of subsequentiy enaring into & mutnally acceptable purchase and salc agreement
for the Property.

Section 1.  Exclusive Negotinting Period

The Bxclusive Negotiating Period begins on the Effective Date noted above and shall cover
the Initial Negotiation Pericd, the Due Diligence Perind and the Permitting Period as set forth
hereln,

(=) i ont Period, During the first 120 days following the Effective Date
mmummmwmmmwmmmmmﬁwmm
negotiste & reduction in the prics for release of the Easement, and (if) Authorlty end CarMax shall
negoiiain, in good fith, il terms of a Purchase and Sale Agreement for the Property. During the
Tnitial Negotiation Perlod, CaMan shall mest with Authority siaff and Its consultaits to dovelop
a conocptual plaa of the Project.

()] e DIl Paricd. If the parties kave entored into 2 mutuslly scooptabls
Wmmwa@smmm&ewwmmmmm
first 120 days foifowing the excontion of the Purchase and Sais Agreement by Amthority and
CarMax (“Due Diiigence Porfod™), Carviax shall perform its due diligonce to determine if the
Property iz sultable for the Project.

(&) Pemuittine Pariod, Commencing upon the expiration of the Dus Diligence Period,
CarMax shail have the right to s additions] period of time: (the “Permiiting Period™), niot fo exoeed
a tote) of 363 days thereafier, in which i satisfy ix obligations under Section 5, provided that if

2014 Exdoalvy Nogoliating Agremmenl Parking Anfhortiy of the City of Mationa)
gmmwm&g
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Carbiax e tho Aufhority desermine in good faith fhae CarMary cannot eatisfy its obligations under
Section 5 within a reasonable period of time, it shall have the right io extend the Permitting Pasind
for up 1 two additional thirty day perinds.

Sectior2,  Parchage Price

mmmhmmammmmuwwmm
($3,500,000.00) i gross (fhe “Purchase Price™).

Section 3.  Conditious Precedent fo Close of Eccrovw

(&}  Asconditions pragedant to tho oloss of cacrow wnder the Purchase god Saie
Agrsement, Car Max shall:

) Cﬂ:ﬁnuwodmpﬁnm&nd@inomplhneewﬁhﬂuimltﬁy
MWM%!?M&WMMMQM(&HM!GWMMMW
56410 - 66499.58);

()  Obtain all City, State, and Federu! Permits (“Permits”) roquired foc
CarMix’s construction of the Project and use of the Property;
(i)  OMain all City approvals of the development standards in the ity of

WWWUHMWGWWMMII)PWW
hcma'tmof&chdmmdmnfﬁnm

(iv)  Complete and btain certification of; to the satisfiaction of the Authority,
all environmental documents in compliance with Section 9 below: and

(4] Provess an amendment 10 the City of Nagional City Land Use Code 1o
aliow used automobiie ssies in the MXD-2 zone.

(®)  Asacondition precedent to the close of cscrow pnder the Purchase snd Ssle
Awmhﬂmwdlmmmepmofﬂawm&aem.
Bection4.  Obligations of Authority

{a) MWMMNWMMAMMMMMM
mwmmmmmﬂﬁMAmﬁngﬁma@mm
%mwmmwmmmmmm?:im&ﬁdwh

(1)} Wurkwi!hﬂomlylhﬂ'mmﬁmlndtnﬁminﬂnmmlehuﬂhe
Esscment fiom the County pursuant to the Opfion Agreement;

2014 Foosiuaive Negntinting Agraecangt Pariing Anthority of the Clty of Natisml City
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()] Enter into 4 amendment to the Option Agrosment with the County ao that
the cleae of escrow on the Opticn Agreement ocours simultansously with the close of escrow on
the Porchase mnd Saie Agreement;

i) Furnish CarMax with any documents in iis possegsion or somire] to asalst
CarMax with its due diligence;

{v) Respond in & timely manner on all submittals made by CarMiax pursgant to
Section 5; and

) Wark with CarMax to sotebllch 3 reasonsble time schedule v die
pogutistion of o Purchase and Sale Agresment and the completion of all recezsary Approvals and
Permits to implement the Project.

(t)  The Authority, its staff, consultants and agents agree, and such parties shall so
notify any and all other parties, that during the Exclusive Negotiuting Period, the Authority mnd its
staff, consultants and/or agents shall 2ot nogotinte, discuss, or otherwise commumicats with any
person or entity, other than CarMax, reperding entering into a Parchase snd Sale Agresment, the
transactions contemplated by this ENA, the avallability of the Property for develapment, or any
otivor matter related to the Soregolng,

(e)  Throughout the Exelustve Negotisting Period, Autharity siaff shall be avsilable to
meet with CarMex to discuss the Project and any issnes pertinent to the preparetion and
implementation of s Purchase and Selc Agrecment for the acguisition of the Property and the
constriciion and development of the Project.

(&)  Theland use authority fs the City and the sole decision-making body for the Permits
and Approvals is the City Counell. The Authority will take an active roie In assisting CarMax in
waorking with the City to obtain Permits and Approvals. The Authority’s role will e thet of &
fscititator i t5e Soczses.

Section 5.  Obligations of CarMax

(8 During the Due Diligenos, CarMiax shall work with Authority stafT to develop
prototypleal buflding clovationa and eoncoptual aite plans, including parking sad pedesirlan
cirealetion in relation to it smroundings (collcetively, “Conpapt Plana™). The Comoept Plaws shall
idemtify building dezign fostures, fncluding signage.

{6)  During the Due Diligance Period, CarMax shaii deliver to the Anthority a narrative
wihich oufiines sustainahility end green building concepts that may be insorporated into the Project
throngh fhe design, consiruction and opersiion phases, Cariviax shell comply with Netional City

Municipal Code Chapier 13.78; proviiad, however, that notwithsianding the foregoing, there is no
requiramant @t e Project bas tn be LEED certified or centifisble.

2014 Bxclusive Nogasixting Agreement ;;mmgaruﬂvmﬂ
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(© Dﬁummmmrmcﬁmmmummmwm
ﬁawmwdﬂmﬁmwhﬂmﬁmmmﬂdomﬂmy,mmmm
with the Califongis Environmenial Quality Aot (“CEQA™) in complianoe with Seetion 9 below.
CarMax is responsible for the costs of the studies. :

{@  During ife Permitting Period, CarMix shall use due diligence in its effort tg obtsin
2 paroel map for the Overall Site and slall kezp the Authorliy spprised of fis progress, CarMaz is
reaporalole for all costs asscciniad with the paros! map,

(®)  During the Permitting Period, CarMax shall use dis diligence im i offost to ohisin
alt required Perntits and Approvals and shaf] kess tho Authorkty spprised of its prograsa. CarMax
is respomsdbie for ail costs associated with the Permits and Approvals reluting to the Property and
the Praject.

(®  During the Permitting Period, CarMix shall, if applieable, spply o other faderal
and siate agencics for all required permits inclading, bat not limited to, the United States Army
Corps of Engineers, the Rogional Weter Quality Control Board, the Californis Department of Fish
and Gams, the Federal Emergency Management Agenoy, md the Califomia Department of
Transportation, CarMsx is responsibic fir alf costs associafed with required federsl and state
permits, -

(®)  During the Permitting Period, CarMax shall complete and obtain certification of, to
the safistaction of the Authority, alf environmental documents in compliance with Scction 9 below,

Section 6.  Purchase and Bale Agroomest

m&mmmaumwwmmwm deliver fo
CarMax a drafi Purchase and Sale Agreament, The Parties acknowledge end agree that during the
ierm of this Agresment, the Parties shall use their respective good fiith efforts to negotiato aad
enter into a Purchage and Sale Agreamesit, which shall Incinde, but not be limited to, the following:

@ A povialcn conveying the Properly from the Axithority to Cardviax:

() A provision steting thet the Authority will convey the Site to CarMax In its “as-is
mﬂmmmmmmwwmmmmwwwm
represetitatives with respect to the pliyslcal eoadition of the Praperty, lacinding any envirezmestal
cotdamination;

(© A provislon requiring Carbiax, at its zols cost, %0 {f) cawse wny cavircnmesnial
mdiﬁmdﬂnhupuqumhmuhudmmmmmdmdmofﬁemﬁeﬁ
m@ommmmwmwmmumﬁmm
and

20 Exclosive Negollaiing Agreomant . .l:hghmomwm 1.?5
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(@ A provision emsuring thes CerMsx will comply with the National Pollutant
Dischange Eliminztion System (“NPDES™) Municipal Permit and the Water Quality Inprovement
Plan (“WQIP™) pursvant to the Municipel Permit.

Seciion 7.  Carhiax Depoaii

Within ten days after full szecution of thiy ENA by the Axthodty, CarMax shall deposit
Into caceow o depesit fn the smovmt of Twesty-Five Thoussnd Dolflars ($26,000.00) in the form of
& wirc payment, ACH, or sy other form that =5 sccepisbie fo the Authority (“Good Faith
Depostt™), The purposes of the Gond Faith Deposit are (i) as considemation 1o the Authority for
exclusively negotinting with CadMax for the Property, and (if) to ensurc that CarMeax proceads
diligently and in good faith to perform all of CarMax’s obligations undar this ENA. The Good
Faith Deposit muy be applied towards the Purchase Price. Any interest accrusd on the Good Falth
Deposit shell be the property of the Authority and ahall be retained by the Authority. -

The Good Faith Depostt shall be retumed 4o CarMax at the time and in the event of any of
the following:

(8)  Atthe expiration of the Due Diligence Petiod; provided that CarMax hes diligently
petformed and bas completed all of its applicable obligation in the ENA;

(b) During the Permitting Period if CarMux is denied the Permits, Approvals or the
parcel map, or if CarMax is unable to obtain certification of the eavironments] docoment roquired
pursuant to Section 9, after diligently pursuing the certification; or

(s) Inthe event the ENA {5 teomirated pursnant to Saction 10 due to & breach by the
Authority.

Sective 8.  No Acquisition

CarMax acknowledges and agrees that it hes nol sequired, nor will it soquire, by virtee of
the serms of this Agreement, sty legal or sguiiahis Xturat in the Property Bom s Authaliy,

Section 3.  Esvirommeutil

CarMiax shatl be respongible to perform any necegsary studies and to prepare, and canss to
be certified, any recessary supplenzetial or sabsequent snvirontaental documents to the FEIR. for
the Project in full compliance with CBQA. CarMax shall be responsible for all reasonably
neCHRArY Gosis msociatod with carrying cuf the ohllzations under CEQA.

Section 10.  Termimatiox
(@)  Either Party may terminste thiz Agreement if the other Party fiils to comply with

and perform in a timely manner in any maxterial respect the provisions to be performed by that
Party. The Party wiskieg to ceminate shall sive thirty days writlen =ctics to dhe oisr Party

2014 FExclusive Negotiatiog Agreerncnt Palcing Anthiwrlty of she Clty of Natiousl City
- cad CarMax Axle Bapanstonts Califata, TLC
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specifying any such mmmlymmmnfmmmmwimm
mmmﬂlmmmﬂﬁswwﬂnthPMym&MW)wﬂﬂ
i the nofics within thirty days afier defivery of the nofice,

® H CarMax determines fiiat either the Property or the Project are not suitsbls o
Mbﬁrmymmimmm&ehﬁyefﬁewnﬂimPﬁﬁimifmk
m&mmmmammm@ﬁymmgmemmmmm
prmaaﬁdmswqhihmbﬁiwﬁimwﬁinﬂmmm&ﬂ@mmg@g@;
mmm;mmmmmwmmmemm
mmmMnmmﬂmnoﬁmofmhdmm&mhﬁnmmmmdﬁhﬁm
mwmwmmmmwmm

Section 11. Effect of Agrosment

mwmmymmdmmmmmymmm
agree as follows:

MﬁrﬁsAW;obﬂyﬁmh&dml,mdhobﬁpﬁmwwm
ferma of the Purchase and Sale Agreement in good feith, none of the matters described in this
Agreement 25 & parported commitment or obligation of the Authority shall bave any effect unlfess
mdmlyhﬂnmﬁmhmmmmiymﬁﬂhinmmdmmw
WWMWWMWWNWNMW
mﬁmwmmmmmmmmmw-gmu
follows:

(@) mﬁkwdounotohﬁmﬂwwﬂmﬂﬂnwwmm in.
whale or in part, any of the matters described in this Agreoment, incloding, withont Hmintion,
mmmumdmemmmmmwm
wnduuﬁmof&agdwahpmﬁmﬂmﬁngafﬂnw.mmymmwhmdm

by the Authority, as spplicable;

) mmmwmummmwmmh
mwﬂammwmamﬂqmcmmmmm;

(9) - Exoeptas may be expressly set forth in this Agreement, fhat the Authority rescrves
aii rights to approve, disapprove, or approve with conditions, all such matters in s sole discration:

(G Umﬁemflwmmmwmmﬁh
Ammumnmwﬁaﬁdmn?uumuwbymemm
wunditions of @ Forchase and Ssic Agreement;

&) The Parties shall promptly commeance tho good falth negotistion of u Purchasc and
Sslc Agrecment upon exweution of fiis Agreemeat by the Authority.

2014 Exchwive Negntiating Agmement Parking Autharity of the Clty of Natioaal
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Section 12.  Governiag Law

This Agrecment and the legal reistions between the Parties shall &= govemad by and
construed and snforced in accordance with the laws of the State of California.

Bection 13, Entflre Agreemeni

This ENA constitutes ths sntine agresment of the Parties with fespect 1o the Property and
the Projeci. There arc no agreements or understandings betwesn the Partics and no represenintions
by either Purty to the other as an indocament to coter info this Agresment, except as expromly set
forth in s Agreement. All prior negotietions betwsen the Parties are supemeded by this
Agreement, This Agreement may not be aitered, amended, ar modified except by 2 writing
executed by both Parties. Notwithstanding soything provided to tie contrary, whether cxpressed
or implisd, nelther Party shall have sny obligation to enter futo a Purchase and Sale Agreement,
Nedther Party, nor its offiocrs, members, siaff, or egents have made any promises io the other Party
to thiy Agroement other tham to exclusively negotiste in good feith during the Bxolusive
Negotiating Pariod, szf =2 statoments of =ither Party or its afficers, members, staff, o ngents ax
to fiture obHgations shall be binding upon the Parties uatil a Purchase and Sale Agreement has
been spproved by CarMax and the governing body of the Antharity, after s noticed public hesring,
and has been duly executed by the Parties.

Seciior 14.  Prokibition apainst Assignment

CarMax shall not assipn all or any part of this Agreement without the prior written approval
of tho Chalrman of the Authority. Such spproval shall be within the reasonable discretion of the
Chairman of the Aunthority in light of financial and othes pertinent considerations.
Becifor 15. Notiees

Any potice which is required or which mey be given pursusat to this Agrocment may be
Gefivered or mailed to the Party to be noiified, as follows:

()} ToCsrMax:

CorMax Auto Superstores Californin, L1.C, or its gssignse
12800 Tuckahoe Croek Pmkway
Richmond, VA 23238
Atta: M Dixon
Phone:  BO4-747-D422 x4338
Fax: 804-935-4547

of the City of Natlonsl
2084 Exchasive Negofisting Agrecment :&;mrg Chy oy
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@  Tothe Authority:

City of Nationel City Parking Authorfty
1243 Natlonal City Boulevard
National City, CA 91950-4301

Fhope: 619-336-4250

Fax: 619-336-4327
Bmall: branisten@natio

28l

Mﬁmmmdupmmmm&mtbywﬁﬁedmﬂmﬁm
requested, postage propaid, Feders! Bxpress or other comparsble ovenight delivecy sarvice, or by
ﬂmﬁnﬂe(pmﬁdedﬂ\uemﬁmaﬁmﬂnmfkddhndhywﬁﬁadmﬂwomigm&ﬁm
service providing for delivery against recedpt).

Section 16.  Pwiiic Hearing

_ Any Purchase mdmmmmmwwmummm
mmmwngwmnhopmyorﬁeﬁqiﬁ.mmbjmmmﬁmﬁmqgmbﬂc
hesring by the Authority. Nnﬁhghlhhwlhﬂlmhubemmﬂmiﬁng
MAMummumw%Amm«mmmfmmmwh
Property or the Projest,

Section 17. Counferparts

This Agreement may be executed in countarpurts, each of which when so executed shali
be desened an origingl, and all of which, together, shall constitate one and e same instrument.

Section 18. Force Majeure

Nﬁuwmuhmmmwmmm;aw
prohiblted, or prevented becavse of vondltions beyond such Party’s control, inchuding without
limitation, asta of God, govermental restriction, strike, wer, insurrection, Htigation or
mmMymhwme.Mwm
mmmﬁmmwmmmammmﬁm
Mgmmﬂim%wsm{a}mmmw;mmum
ﬁraﬂ:d&ynfﬂse%hﬁmbﬂnywﬁﬁeﬁw?ﬂy‘smﬁhmwm
m@)mmmmmhmmmmm
termination,

2014 Exchusive Negetisting Agrement Porking Avthority of tho ity of Nationsl Cly
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Esctfon 19,  Specific Performance

Subjact to CreMax"s right o terminats this Agreement purssent (o Section 10, CarMax’s
exchosive remedy for an umsured Authority defiuii nnder this Agreement is io insiitute an action
for specific performance of the terms of this Agreement. In no event shall CarMiax have the right,
and CarMax’s expressly watves fhe right, to scck monctary damages of any kingd, including but
ot Mimited do sotusl demages, seonomic demages, consequential damages, or kost profits, foa
e Authoriiy ki the evead of & Jefanit by the Aothority under this Agrecnnesd or any action
related io this Agreement.

Bection 20. [ndemnily

Carviax agrees to defend, Indemnify and hold larmivss the Authority end the City of
National City, their vfficers, smployess, members, agents, and represcniatives against and from
any and all liability, koss, damages to property, injurics 1o, or death of any perscm or parsorss, and
all claims, demands, sufies, actions, proceedings, reasonable attomneys” fics, and defense costs, of
ary kind or natore, incinding workers’ compensation claime, of o by snyone whomsoever,
resulting frorn or mfsing out of CarMiax's performance or other obligations under this Agreement;
provided, however, that this indemnification and hold harmless shall not include sy claims or
lisbility arising from the saiablished sole negligence or willful misconduct of the Authority or the
City, thelr agents, members, officers, or employess. The indemnity, defense, aod hold harmless
obligations contained herein shall survive the termination of this Agreement for any alleged or
actusl omission, act, or negligence under this Agreement thet ocomrred during the term of this
Agreemeont.

Section 21.  No Obligntion by Asuthority of the City of Nationrl City

Nothing in this Agreement shall obligate or be demmed 1o obligate the Authorlty or the
Ciiy i spprove or execute & Furchase and Sale Agreement, or % e0avey any inierest in pny
portion of the Cverall Site to CurMex, The parties understand end sgree that the Authority and
thes Clty sonnot be obligmted to sporove or oxzovts a Pruschecs pod Sals Aspsemont or fo convay
any inferest in any pontion of the Overall Siin to CarMax 1misss and vntf], mong other lagal
requiremanis and &z appiicabic, (i) CEQA requirements arc met, and (i) a Purchose and Sale
Agreement satisfuctory to the Asthority is first negntisted, executed by CarMax, approved by the
Anthority and/or the Clty Council, in each of their sole discretion, after duly noticed mubiic
hearing, and exocuted by the Authority and/or the City, as eppropriate.

Bectios 22, Limitations of this Agreement

Nothing contained in this Agreement shall constitute & waiver, amendment, promise or
apreement by the Anihorlty or the Clty (o sny of its depariments or bosrds) & tn the granting of
say approval, pemnit, consent or cther sntitloment tn the exsrcits of the Autharity’s or the Clty’s
regulatory capacity or fimetion. CarMax acknowledges and agrees that no Authority or City
53, consultsnt, agent, or neensber of the Audhaitiy Board or the City Counsi B e sty

2014 Exclosive Negotintiog Agrocosad rﬂﬂmﬂhwmg
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to bind the Authorily or the Clity, The final forin of any proposed Porchase and Sale Agreement
to be nogetiated may contain matters not contemplated by this Agrecment, inchnding, but not
wmmmmmmmwmmﬂmm,mm without
iimitation CEQA.,

IN WITNESS WHEREOF, the duly authorized represcotatives of the Parties have executed
tais Agrecment 88 of the Effective Dxt. The imfor duis on which the duly sufhorbad
represmiative(s) of cach Party (excluding their icpal counsel) has cxecuted this Agreement shall
be inseried ss the Bffective Date in the Preamble of this Agreemont,

PARKING AUTHORITY OF CARMAX AUTO SUPERSTORRES
THE CITY OF NATIONAL CITY CALIFORNIA, LL.C

Bﬂ@m
. Ron Marrison, !

2014 Exchssive Nagetinting Agyoemcrt Parking Authoefty of the City of Nations? Chty
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Exhibit A

Legal Degerigtion

“LOT i4 OF THE PLAZA BONITA SHOFPING CENTER, IN THE CITY OF NATIONAL
CITY, IN THE COUNTY OF BAN DIBGO, iN THE STATE OF CALIFORNIA,
ACCORDING TO THE MAP THERE OF MAP 10337 FILED IN OPFICE OF THE COUNTY
REBCCRDER OF THE COUNTY OF SAN DIBGO IN THE STATE OF CALIFORNIA ON 24
FHBRUARY 1082”,

2014 Bxslosive Nogotiuting Agroasont Lllhl%lfhﬁvdwl%
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EXHIBIT “B”

GENERAV SITE MAP OF ACREAGE
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EXHIBIT “C”

SCHEDULE OF PERFORMANCE

Opening of Bscrow. The Parties shall open
escrow with Chicago Title Company,

Completed.

CarMayx Denogit, The Optionae shall deposit |
| the Deposit into Escrow,

Compleins.

Receipt — Preliminary _Title Report. The

Optionee shall obtain and deliver to the
Anthority the Prelimirary Title Report and
underlying documentation.

Completed.

Receipt — Survev, The Optionee shall prepare

and submit to the Authority a Survey.

roval — Prelimi Title rt/Survey.
The Optiones shall approve or inform the
Authority of any title andior survey
exceptions that are not acceptable to the
Optionse by delivery of a “title/survey
objection letter.”

Approval — Preliminary Title Report/Survey,
The Authority shall notify the Optionee
whether it will cure the title and/or survey
exceptions that are not acceptable to the

Optionee.

Within five (S) business days after receipt by
the Authority of the “title/survey objection
letter” from the Optionee.

Submission — Environmenta] Consultant, The
Optionee shall submit to the Authority and
the City the name of the environmental
consultant responsible for preparing the
Environmental Document that it istends lo
use for the Authority’s approval, which
approval shall not be unreasonably withheid,
| delayed or conditioned.

Within thirty (30) days after execution of this
Option Agreement (“Agreement™).

A — Envi ental Consultant. The
Authority and the City shali approve or
disapprove ihe environmental consultants.

Within five (5) business days after receipt by
the Authority and the City, -

Submission — Draft Environmental Document
to Authority. The Optionee shall prepare or
cause to he prepared, and shall submit to the
Authority and the City, the Draft
Environmental Document for comment by
City.

Comment — Environmental Document.
The City shall comment on the Draft

Within ten (10) business days after receipt by
the City and the Authority.

Exhibit "C"
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Environmental Documeni and submit the
commenis to Optionee.

Submission —~ Pingl Draft Bavironmental
Document to the Public. The Optionee shajl
cause fthe Final Draft Environmental
Document to be circulaied for comments in
compliance with the California

Hoenrpnmenta| Cuality Act {“CEQA™.

Comments on  Final Draft

Enviropmental Document, The Optionee shall
prepare or cause to be prepared responses io
all comments received on the Final Draft
Environmental Document.

I': A b \ i
Respond —

Review — Responses to Comments on Final

Draft Epvironmental Document The City
shall review the responses to the comments on
the Final Draft Environmental Document and
shall submit its comments to Optionee.

Within ten (10} business days after receipt by
the Seller.

Submission — Complete Apnlication. The
Optionee shall prepare and submit to the City

a complete application for the necessary
General Plan Amendment, Zoning Map
Amendment, Municipal Code Amendment,
Tentative Parcel Map, and Conditional Use
Permit including all back-up information
requested by Planning Staff.

Within _ninety (90) days following fhe
expiration of the Due Diligence Period.

Notice of Complete Application. The
applications for necessary project entitlements

are determined by the City to be complete.

Within thirty (30) days following submission
of the Complete Application,

Submission — Sustainability Narrative. The
Cptiones shall submit to the Authosity a
susteinshility narrative pursuant to Section

7(f).
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EXHIBIT “D”

INTERNAL REVENUE CODE SECTION 1445 CERTIFICATION

Section 1445 of the Internal Revenue Code provides that a transferes of a U.S. real property
interest must withthold iax if the transferor is a foreign person. For U.S. tax purposes (including
section 1445), the owner of 2 disregarded entity {which has legal title to a U.S. real property
interest under local law) will be the transferor of the property and not the disregarded entity. To
inform the transferee that withholding of tax is not required upon the disposition of 2 17.8. real
property interest by the Parking Authority of the City of National City, the undersigned certifies
the following on behalf of the Parking Authority of the City of National City:

1. The Parking Authority of the City of National City is not a foreign corporation, foreign
partnership, foreign trust, or foreign estate (as those terms are defined in the Internal Revenue
Code and Income Tax Regulations);

2. The Parking Authority of the City of National City is not a disregarded entity as defined in §
1.1445-2(b)}(2)(iii) of the Code of Federal Regulations;

3 The Parking Authority of the City of National City's U.S. employer identification number is
_ sand

4. The Parking Authority of the City of National City’s office address is
CarMax Auto Superstores California, LLC understands that this certification may be disclosed to
the Internal Revenue Service by transferee and that any false statement contained herein could be

punished by fine, imprisonment, or both.

Under penalties of perjury I declare that I have examined this certification and to the best of my
knowledge and belief it is true, correct, and complete, and I further declare that I have authority
to sign this document on behalf of the Parking Authority of the City of National City.

Parking Authority of the City of National City

By: Date:
Ron Morrison, Chairman
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EXHIBIT “E”

OPTION TO PURCHASE AGREEMENT
BETWEEN THE AUTHORITY AND THE
COUNTY OF SAN DIEGO
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OPTION TO PURCHASE AGREEMENT

(Open Space Easement on 15.08-acre parcel
Sweetwater Road, National City, CA)

THIS OPTION TO PURCHASE AGREEMENT (“Option Agreement™ jg
madcasof __2pedl 3, 2007 {"Bifeciive Date™), by and between the COUNTY
OF SAN DIEGQ, & alisical sobdivision of the Siste of California {“County™), and
buyer, PARKING AUTHORITY of the CITY of NATIONAL CJTY, a public body
corporate and politic created pursuant to the Parking Law of 1949, (*Optiones™).

RECITALS

A,  Optionee owns a 15.08-acre parcel of Jand at the southwest comer of
Swestwater Road and Bonita Center Roud in National City, California identified as
County Assessor’s Parcel Number 564-471-11 and more particularly described in Exhibit
A (“Property”).

B. In 1978 Optionee conveyed to County an sasement for open space and
park purposes (“Easement”) over this 15.08-acrc parcel. A copy of the deed conveying
the Easement ig attached hereto as Bxhibit B,

C. Optionce wishes to purchase the Easement from County and 1o convey lo
County title to a strip of land along the south end of the parce]l that contains a
trail/walkway.

D, Except for the trajl/walkway along the south end of the parcel, the 15.08-

acre parcel has not been improved with park or recreational facilities and remains
undeveloped. County hus determined that the Easement is not required for County use.

E. County is willing to grant to Optionee an exclusive option to purchase the
Easement from Counly pursuent to the terms and conditions set forth in this Option to
Purchase Agreement (“Option Agreement™.

AGREEME
NOW, THEREFORE, the parties hereto agree as follows:

i Option. Cousty hereby grents to Optionee the right and option 10
purchase the Easement from County subject to ail of the terms and conditions set forth in
this Option Agreement.

2. Terms. The term (“Term™) of this Option shall be from the Effective Date
through December 31, 2007, or through December 31, 2008 if Oplionee gives notice of a
legal challonge pursuant to parsgraph 9D,

3. &) dera
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Within 10 days of the Effective Date, Optionce shall pay to County
$100 as considerstion for this Option.

The payment shall be made payable to the County of San Diego
end sent or delivered to:

Director, Department of General Services
¢/a Real Bstaie Services Division

5555 Overland Avenue, Sujte 210
Building 2, Room 110

San Diego, CA 92123-1294

4. Conditions Precedent,

Optionee may excrcise this Option to purchase the Easement only after all of the
following conditions have been met:

A.

Optionee has completed and certified an eavironmental impact
report (“EIR") for a commercial development project on the
15.08-acre parcel that is subject to the Basement. Optionee has
prepared the EIR as the Jead agency under the California
Environmental Quality Act, Public Resources Code Section 21000,
et seg. County, a responsible agency under CEQA, has folfilled its
duties as a responsible agency as set forth in CEQA Guidelines
section 15096 by, among other things, approving the sale of the
Easement after County considers the EIR for the commercial
development project;

Optionse has provided County with a copy of the final EIR, the
action ceriifying the EIR for the commercial development project
(CEQA Guidelines section 15090), the findings of significant
effects for the project (CEQA Guidelines section 15091), and the
Statemment of Overidiag Considosations, i sny (CEQA Suldelines
section 15093);

Optionee has provided County with a kiter confirming that the
City of Nstional City changed the Ceneral Plan land use
designation on the Property to a commercial designation, that the
sale of the Easement is consistent with the City’s open-space plan
and that the transfer of fitle to the Walkway Aiea is consistent with
National City's General Plan; and

Optiones has sent via certified mail a copy of the Notice of
Determination (consistent wiih CEQA Guidelines seciion 15094)
to the Director of General Services ar the addrese listed in
paragraph 3B, and, at its pext reasonably available mesting, es
determined by County, the Beard of Supervisors kas confirmed
that Optionee completed rod certified an EIR for a commercial
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development project on the Property, which confirmation will not
be unreasonably withheld.

5 Purchase Price. During the Term of this Option Agreement, Optionee
herein shall kave ths exclusive right and option to purchase the Basereni from County
for the price listed below, subject to the conditions precedent listed in paragraph 4,

The purchass price is 33 milion. Optionse may, ot its sole discretion, either pay
the $3 million in full upon conveyance of the Essement to Optionee or pay pursesnt to
the terms set. forth below:

Al ﬁmuhnwbepaiduponconveymcecfmeﬂasemmtto
Optionee;

B.  $1 million to be paid within four years after County conveys the
Easement to Optionee, $500,000 of which shall be paid within the
first two years. The remaining $500,000 plus all interest due shail
be paid within the second two ysars; and

C The outstanding balance of the $1 million specified in
subpmagmphBaboveshallaoemesimpleinwrestatthemeofS%
per year starting on the date County conveys the Basement to
Optionee.

Allpammsshallbemadeasspeciﬁedinpmmphsﬂ.

6. : s and/or Improvements to Sweetws Regional Pg

Co agrees to use the $3 million paid the Easement for enbancements,
expansion, and/or improvements to the Sweelwager Regional Park, including
bicycle/recreational treils adjacent to the Park and within cne mile of the Park that serve
the Park (collectively, “Sweetwater Improvements™), to provide recreational
opportunities consistent with opan space and park uses. County agrees that use of the
moniss for the Sweetwater Improvements is consistent with the County’s intent jn
accepting the Easement in 1978 for open space and park purposes. County agrees thar
the Sweetwaier Improvements would serve the purpose of lessening any incompatibility
between the Plaza Bonita ShoppingcanmnndtheSweetwaterRegionanark,and:ha:
the Swestwater Improvements io provide passive and/or active recreational uses would
serve the region in a yuanner simiiar to that originally intended by the conveyance of the
Eagement on the 15.08-acre parcel.

7. Buffer for Walkway.

A. A tnail/walkway is located on the south side of the A
Optiomeahaﬂinstallorcausewbcinmlledavegemmffer
along the north side of ihe trailiwalkway to screen it from the
parking lot for the proposed commercial development on the
Property. The buffer shall be fully installed/planted before the
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proposed cominercial development is open to the public. The
vepetuted buffer shall meet the following specifications:

1. The vegetated buffer shall be at least five feet wide and
shall consist of a combination of distance and low-level screening
to separate the walkway from the adjacent parking lot and
commercial development.

2. Vegetation shail be of suificieat height and density 10
provide a visual barrier between the traif and the adiscent parking
lot and commercial developmient.

3 Vegetation in the buffer shall consigt of a combination of
drought tolerant vegemtion snd native plant material,

4. Optionee shall provide a copy of the proposed planting
plan to the County’s Department of Parks and Recreation far its
review and written approval before Optionee plants vegetation in
the buffer.

5. The vegstated buffer shall include an imigation system
with water provided by Opticnee.

The parties will execute the Right of Entry Agreement attached
bereto as Exhibit C to allow the Parking Authority or its agents,
assigns, contractors OF succossors in interest to enter the Walkway
Area to install the vegetated buffer as required by this paregraph 7,
to install, monitor and maintain the retaining wall, and to monitor
and remove graffiti from the retaining wall.

If Optionee exercises this Option and Escrow closes as specified
snbparagraph 9C (6), this paragraph 7 shall survive the termination
of this Agrecmant,

A retpining wail may be constrocted adjacent to the vegetased
buffer as part of the proposad commercial development. Any such
retaining wall will be located on the Troperty proposed for
commercial development. The retaining wall and vegetated buffer
will be constructed 50 that plants in the buf¥er, such as vines, will
grow on the wall, If a retaining wall is constructed, the owner of
the property on which the wall is located will be responsible for
maintaining the wall and removing any graffiti. Optionee shall
ensure that the permit for the proposed commmeseial development
includes a condition that requires the developer to identify a
graffiti removal contractor who will be responsible for removing
any end all graffitl from the retaining wall within 24-hous of its
observance and/or notification by the City of Natjonal City Code
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Enforcement Officer. In addition, it is unlerwfusi for property in the
City of Nationsl City 1o remain defaced with graffiti, Specificaliy,
Municipal Code section 10.54.050 states, in relevant part, that “jt is
unlawful for any responsible party to permit property which js
dofaced with graffitl 10 seinain 5o defaced forg peried of seventy-
two hours after notice of same by the gity | _ »

8. Tramefer Tiia to Walltwow Smes do Ooppt &0 paii ol ipe conveyance
described in gbelﬂw,Opt'umeeshalimfarzoCauntyﬁﬂemthemalong
the south 2rd of the Propeny that contains the waikway and brrifep {“Wallkway Area"™).
The description of the Walkway Area is in Exhibit D attached hereto,

9. Lxgrcige of Option, Prior 1o the expiration of the Term and subject to ihe
conditions precedent in 4, Optionee may exercise the Option by taking the
following acticns:

A.  Exercise of Option. Optionee shall provide written notice of
Optionee’s exercise of this Option to the Director, Department of General
Scrvices at the address specified herein, Within 10 business dzys after
receiving the written notice ﬁ'omOptiome.theDi:ectorofGoneml
Services shall determine whether all conditions precedent to the exercise
ofthisOnﬁon.assetfoﬂhinpamgr@ht@above.havebemﬁﬂﬁﬂed.
Upon the Director’s determination that all conditions precedent have been
fulfilied, he shall emmeadeedmveyingthcﬁasementtotthptionee
on behalf of County, and shall deposit the deed with the Escrow Holder as

specified below.,

B.  Failure to Exercise Option. In the event Optiones does not
exercise the Option prior (o the expiration or earlier termination of the
Term,oranyutemionthemnf.orifepﬁoneecmlsﬁmworﬂmw
does not close, Optionse shall execute, acknowledge, and deliver to
County, within thirty (30) daysnﬁerCountymahsdemmdﬂ:erefor.a
good and sufficient guitciaim deed whereby all right, title, and interast of
Optionee in the Easement is quitclaimed to County. Showld Optionee fail
or refuse 1o deliver suid quitcleim deed to County, County may prepare
andreemdnnodeareciﬂngthefaﬂumofcptimectoemuta.
acknowledge, and deliver such deed, and said potics ghali be conchisive
evidencs of thas termination of this Option 2ed all right of Optionee or
those claiming under Optionee in and 1o the Easement.

C.  Conveyapce.

1 Qpening of Bscrow. Within five (5) business days
afterﬂ:ebimctormakgsﬁ:edeterminaﬁonspeciﬁedin
paragraph DA above, County and Optionce shall open an
escrow (“Escrow™) with First Americen Tite Company,
EscrowDivision.ormchotheresmcompmyasmaybe
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mutvally approved in writing by Couniy and Optiones
(“Eserow Holder™) for the convevance of the Eagement by
Couaty to Optionee and toe Walkway Area by Optionee to
County. Escrow shall be deemed opened on the date that a
fully executed copy of this Option Agresment is delivered
io Bscrow Hoider (“Opening of Escrow™). Esorow Holdar
shall notify County and Optionee in writing of the dats of
the Opening of Escrow promptly foliowing the opening of
Escrow.

2) oue of Eserow: Clogine Diate. Eserow shall close
either on or before the daie that is ninety (90) days after the
Opening of Escrow, or five (3) business days after
Optionee’s sotice to Couaty and escrow company
requesting to close escrow , whichever is sooner, (“Close of
Escrow” or “Closing Date™),provided that: (i) Optionee has
not given written notice pursuant to paragraph 9D
rescinding the ecxercise of the Option and canczliing
Escrow; and (ii) the Closing Date shall occur before the
expiration of the Term. The terms “Close of Escrow”
andfor “Closing Date” shsll mean the date the desds
conveying title 1o the Easement and title to the Walkway
Area are recorded in the Office of the County Recorder of
the County of San Diego, Califomia.

3)  Escrow Jostructions. This Option Agreement,
together with a standard instruction of Escrow Holder,
mutually acceptable to County snd Optionee, shall
constitute the joint escrow imstructions of County and
Optionse to Escrow Holder, as well s an agreement
between Connty and Optionee, In the event of any conflict
betwezn the provisions of thiz Option Agreement and
Escrow Holder's standard instructions, this Option
Agreement shall prevail,

4) Escrow Fees e Charg : sing_Costs
Optionee shall be responsible for any and il georow foos,
recarding fecs, and any other costs and expenses of escrow.
As a condition i0 the closing of this transaction, Optinnes
may obtain an ALTA extended owners policy of title
insurance in form and substance acceptable to Optiones
(“Thle Policy”). Optionee shall pay for the ALTA policy.

5) Deposits into Escrow. On or before 1:00 p.m. on
the last business duy preceding the scheduled Closing Date,
Optiones shall deposit or ¢ausc to be deposited with
Escrow Holder the following: (i) funds a5 provided in
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paragraph 3 hercof; (ii) any aud all escrow fees and closing
costs; (iil) a promissory nots for £1 millio with payment
and interest terms as specified in paragraph 5B and C above
in & form approved by County, if fusll payment is not made:
(iv) an executed and acknowledged deed conveving title 1o
the Walkway Area io Coumiy in s foem gpproved Oy
County ("Walkway Desd™); and (v aay and 2l addtons;
instruments or other docomenis required from Optionee
(executed and acknowiedged if approoriate) as may bs
Becessary in onder fo effect the wansfer of the Basement to
Optiones and the Walkway Area to County. On or bafore
1:00 p.m. on the last business day preceding the scheduled
Closing Date, County shall deposit or cause to be deposited
wiih Escrow Hoider the following: (i) an executed and
acknowledged deed conveying the Easement to Optionee
in a form approved by Optionee (“Quitclaim Deed™); and
(ii) any additional instruments or other documents required
from County (executed and acknowledged if appropriate),
s may be necessary in order to effect the transfer of the
Easement to Optionee and the Walkway Area to County.

of the documents and funds listed in subparagraph 5)
immediately above, and Escrow Holder is in a position to
cause the Title Policy referred to in subparagreph 4) above
to be issued to Optionee, Bscrow Holder shall close the
Escrow by teking the following actions: (1) recording the
Quitclaim Deed and Walkway Deed in the Office of the
Official Records of the County of San Diego, California,
and delivering the mcorded Quitclaim Deed to Optionee
and the Walkway Deed to County; (i) causing the Tile
Policy io be issued to Optionee;  (ili) delivering the
Purchnse!’:iooaspmﬁdedinparagmphShmofto
County, and delivering the $i million promissory note
described sbove to County, if the Purchase Price is to he
paid over time,

Legal Challenges. If a legal chalienge i this Option Agreement,
to the EIR for the commercial development of the 15.08-acre
parcel or to any other approval related to the commercial
development of the 15.08-acre parcel is filed, Optionee may: (i)
givewrittennoﬁcetaCounIyofthclognlchnﬂmge,wharcuponﬂw
Term shall be deemed ¢ be extended to Decomber 31, 2008; and
(ii)bywﬂttennoﬁeemCountyrescindtheexemiseoftheOpﬁou
and cancel Escrow. I Optioase rescinds the Option and cancels
Escrow, Optionee shall be entitled to a refund of all funds
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Optionee  deposited in Escrow without penalty. Any time
thereafier, but before the expiration of the Term, Cptionse may re-
exercise the Option by again providing the notice specified in
paragraph 9A above. If Optionee re-cxercises the Option, the
parties shall comply with paragraphs SA, 9B and 9C above.,

10.  Mitigation. County shall not be responsible for mitigating any impact
related to the commercial development of the Property that is identified in the EIR for Sie
commercial development, including any impact for the loss of tpen space, if any, or any
impact to biological resources, if any.

1i. , Indefunity. Optionee shall defend sad indemnify County
and itz agents, oiiiam md employees (collectively, “County Parties™) from sny claim,
action, liability or proceeding against County Parties to attack, set aside, void or annul
this Option Agreement or any proceedings, acts or determinations taken, done or made
pursusnt to this Option Agreement. Opticnee’s obligation to defend and indemnify
County Partics shall apply to any claim, lawsuit, action .or challenge against County
Parties alleging failure to comply with the California Environmental Quality Act or
fallure to comply with smy other federal, state or local laws, Optionee’s obligation to
defend and indemnify County Parties shall include, but not be limited to, payment of all
court costs and attorneys’ fees, judgments and awards against County Parties, and/or
settlement costz, which arisz out of or are related to County’s spproval of this Option
Agreement and/or any proceedings, acts or determinations related thereto, Couanty shall
promptly notify Optionee of any such claim, lawsuit, action or challenge and shall
cooperate fully in the defense.

roperty D nt DOptlonge. County is selling this
Basementman asxs"oondmon,butherebydaclmtoOpﬂoneetha:Countyhasno
knowledge of the presence of hazardous materials, soil contamination, or underground
storage tanks on the Property. Optionee is transferring title to the Walkway Area in an
“as-is" condition, but hereby declares to County that Optionece has no knowledge of the
presence of hazardous materials, soil contamination, or underground storage tanks on the
Waikway Area.

13.  General Provisiops.

13.1 Administration. This Option Agresment shall be administered on
behalf of County by the Director, Department of OGeneral Sevvices, and on behalf of
Optionee by the Executive Director of the Community Development Commission of the
City of National City.

13.2 Assignwent. Optionee shall not voluntarily or involuntarily
assign, mortgage, encumber, or otherwise transfer sll or any portion of Optionee’s
interest in this Option without County’s prior writen comsent, To be effective, the
assignee or transferse must assume Optiones’s obligations hereunder,
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133  Binding Effect. Subject to any provisions concerning assignment
coniained in this Option Agreement, this Option Agreement shall be binding upon and
inure to the benefit of the respective heirs, porsonai representatives, successors and
assigns of the parties hereto.

13.4  Brokers and Findare, Neither Couaty nor Optionee has engaged
the services of a real estate broker, and neither shall be required o pay e brokerage
commission or finder's fee with regard to the exccution of this Option Agreement,
Neither County nor Optionce has been reprasented in this trangaction by a Broker or
finder (collectively, “Brokers”) in connection with this Option Agresinent, and neither
has acted in a way that would entitle any Brokers to any commiszsion. Optiones and
County sgroe to defand, indemnify and hold  each othes harmless from alt claims, losses,
demages, costs and expenses, including reasonable atorneys® fees, arising from or related
to any assertion by any Broker contrary o the foregoing clauses where the sstertion is
based on the acts or alleged ncts of the other party.

13.5 [Enfire Agreement. This Option Agreement, including Exhibits
A, B, Cand D and, if Optionee pays over time, the related 51 million promissory note,
contein the entire agreement between the parties relating to the transactions contemplated
hereby and all prior or contemporaneous agreements, understandings, representations and
statements, oral or written, are merged herein. ’

136 Governing Law. The Option Agreement shall be construed and
enforced in accordance with the laws of the State of California.

13.7 Notices. Unless otherwise specifically provided herein, any notice
or notices required or permiitted to be given pursuant to this Option Agreemeant, may be
(i) personally served on the other party by the party giving notice, in which event it shall
be deemed delivered at the time of personal service; (Hi) may be served by regular mail, in
which event it shall be deemed delivered three (3) business clays after delivery to the
United States postal carrier; or (iif) may be served by overnight courier, in which case it
shall be deemed delivered the next business day. Any such motices sl be delivensd i
the addresses set forth below:

To County: To Optionee:

Director, Department of General Services  Executive Director

o/o Real Estate Services Division Comrmunity Developmant Commission
Cousty of San Diepn of the City of National City

5555 Overland Avanus, Suite 210 1243 National City Boulevard
Building 2, Room 110 National City, CA 91950-3312

San Diego, CA 92123-1294

13.8 Time of Bssende. Optionze and Courity hereby acknowledge and
agree that TIME IS STRICTLY OF THE ESSENCE with respect to each and every term,
condition, obligation and provision herein and she Option relating hereto, and the failure

Exhibit "E" Page 10 of 24



Aftachment No. 1

to TIMELY AND FULLY perform or satisfy any of the terms, conditions, obligations or
provisions of this Option Agreement shall constitute a non-curable default herennder.

13.9 Further Assurapces. County and Opiionee agrea to execute such
other documents and take such further actions &s may be noeded or required to effectuate
the terms, conditions, covenants, and provisions of this Option Agreement. As a
responsible agency, County will, in good faith: (a) review and comment on the EIR for
e commercial developmant project; sad (B) work with Optiomes i resolve any
differences the parties may have as to the adequacy of the EIR, its findings, conclusions,
mitigation msasures and statemant of overriding considerations, if any.

IN WITNESS WHEREOF, the partics hercto have executed this Option
Agreement effective as of the day and year first above written.

OPTIO.
Approved as to form and legality .'/'
City £ ;
PO RN . By:
By: "ol RON MORRISON, Chairman
Parking Authority of the City of
Senior AssistanhCity) Attorney National City -
By: /ﬂ"" ?
GHRIS ZAPA'
COUNTY OF SAN DIEGO
Approved ss to form and legality
County Counsel
By: AT h—n/ = By Dtecy
enior Deputy Department of General Services

AFRIL F. HEINZE. P.E., Director
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EXHIBIT A

DESCRIPTION OF REAL PROPERTY

Being a portion of Quarter Section 102, Rancho De La Nacion, Map
Wo. 166 in the City of National City, County of San Dieqo, Stats
of California, sajid portion being more particulzrly described as
follows:

Beginning at the most Northerly cormar of Farcel 1 0f Farcel Map
No. 6149 on file in the Office of the Recordsr of said County:
thence along the Northeastaxiy boundary of said Parcsl Man South
66°00'06" East (South §5°55'21" East per Parcal Map 614%) S44.06
faet to ths beginning of a tangent 20.00 foot radius onrve concave
Westerly: thence lsaving said Norxtheasterly boundary Southeriy
along said curve through a central angle of 101°26'37" an are
distance of 35.41 feat to a point of compound curvature with a

© 295,00 foot radiuve curve concave . Northwesterly; thence South-

westerly along zaid curve through a central angle of 53*21'00"

an arc distance of 274.68 feet; thence along a nontangent line
South §5°23"'37" West 101.21 feet to the beginning of a nontangent
499.00 foot radius curve concave Southeasterly, a radial line to
said point bears North 01*12'29% West; thence Southwesterly along
said curve through a central angle of 26%44'49% an arc distance
of 232.92 feet to a point of compound curvature with a 849.00
foot radius curve concave Southeasterly; thence Southwesterly
alony said curve through a central angle of 24°00°03" an are
digtance of 355.63 feet to a point of compound curvature with

a 419.13 foot radius curve compound Easterly; thence Southerly
along said curve through a central angle of 78°50'07" an arc
distance of 576.70 feet; thence tangent to said curve South
40°47'16* East 339,82 feet; thence Horth {5*25'1g" West 109.80
feet to the beginning of a tangent 1205.00 foot radias curve
concave Squthwestekly; thence Northwesterly along said curve
through a central angle of 38*45'55" an arc distance of 815.28
feet to & point in the Westarly uwodaxy of 3aid Pareel Map No.
6149; cthence along said Westerly and Northwegterly bSoundary of
said Parcel Map the following courses: North 16°48'32" Wast
(Noxth 17°1%'45" Wast record) 286.08 feet to a pPoint in the

are of a nontangent 637.00 foot radius curve concave. Southeasterly,
2 zadial line to said point bears North 65°24'02% Wast; thance
Noriheastarly along said curve through a central angle of 30*35'03"
an arc digtance of 340.93 feat: thence tangent to said curve Morth
55°11°01" Bast (Morth 54°40°48% Bast record) 582.29 feet; thence
North 84%24°59® East (North 83°54'46" East xecord) 75.49 feet:
thence Noxth 01°09°'59% West (Worth 01°407'12% West record) 32,85
feet; thence North 5€°28'15™ Bast (Worth $6°08°'G3~ East record)
246.33 feet to the Point of Beginning.

Containing 15.080 acrxes.
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1., Tes PANIING AUTHOAITY OF THE CITY OF SATIONAL LITY, CALISOSNIA serpamss that {1 15 he
- oomar 57] the 'FERISIMPLE ESTATE in and ¢o che land in the coum‘:g of Sun Dfess, State of
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o —— —
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o, TIﬂEFOIE;

1. 'ﬂnW«' R grants to the County,
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, gver, Upoa, acress End Under the Subject Land, wnd mp butlding, seructure

: or othar thing whatseevar shal) be constructed, erected, plicat or mintained
on the Subject Land except asjexists. Granter however reserves the right
to grede Subject Land and te develop Sublect Land for publfe perk and
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to the congtruction therevf by Grentor. :
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provided, homver, J

tem smmia a

e menm b
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Jurtuant to paregraph 1.1A) heraingbove. |
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Attachment No. 1

This Right of Entry Agreement {"Agrcement") is effective this - of .
20__, by and between the COUNTY OF SAN DIEGO, ("County*), a political subdivision
of the State of Californis, and the PARKING AUTHORITY OF THE CITY OF
NATIONAL CITY, a public body corporate and politic created pursnant to the Parking
Law of 1949, (“Parking Autherity”) with reference to the following facts:

RECITALS

A.  County owns a strip of land just west of Bonita Center Road in Nationa] City,
California that includes a trail/walkway,

B. Parking Authority is obligated to install, or causc to be installed, a vegetated buffer
along the north side of the trail/walkway adjacent to a retaining wall that will be
installed as part of the commercial development to be constructed just north of the

i ay.

C. To allow Perking Authority or its agents, assigns, contractors or successors in
interest, to enter onto County property to instal] the and monitor the buffer and to
monitor and repair the retaining wall and to remove graffiti from it, County and

Parking Authority arc entering into this Agreement,

NOW, THEREFORE, FOR VALUABLE CONSIDERATION, the receipt and
sufficiency of which are hershy noknowledged, the parties hereis agree as follows:

1. Anthority to Epter. Subject to the terms and conditions set forth below, the County
hercby grants Parking Authority a right of entry over that property defined as a
portion of Assessor's Parcel Number 564-471-111 as further described in Exhibit *1"
attached hereto ("Walkway Area™), solely for the following purposes:

&  To install, monitor and repair a vegeiated buffer on the north side of the
trail/walkway as specified in paragraph 7 of the Option to Purchase
Agreement between the County and the Parking Authority of the City of
National City;

b.  To monitor the retaining wall and, if necessary, repair it; and
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¢. Toremove graffid from the retaining walil.

Strict Construction. This Agreement shall be strictly construed, and no work other
than that specifically stated herein is authorized. This Agreement is not transferable,

Term. This Agreement shall commence » 20__, and shall
terminate on » 20__. The Assistant Director of the Depariment of
General Services may extend the Term of this Agreement at any time by giving
writien notice to Parking Authority,

Notice Prior to Starting Work. Before starting (o install the vegelated buffer, Parking
Authority shail noiify the Aseistant Director, Department of Genersl Services or

designee in writing. Such notice shall be given at least three days in advance of the
date the work is to commence.

Permit on Site. This Agreement shall be kept =t the work site and must be shown on
demand to any representativc of the Department of General Services.

Permits From Other Agencies. Parking Authority shall sacure all other permits and
approvals, if any, needed to install the vegetated buffer.

Access. Parking Authority shall not unreasonably obstruct the flow of pedestrians or
others using the Walkway Area or impede access to the Walkway Area.

Supervision of County., All work associated with this Agreement shall be done
subject to the supervision of, and to the satisfaction of, the County.

Complience With Stooow, . Pasking Authority’s eatry on w the Walkway
Area is subject to federal, state and local laws regarding ihe discharge into the
stormwater conveyance system of pollutants. Complisnce with these laws may
require Parking Authority to develop, install, implement and maintain pollution
prevention measures, source conirol measures and Best Management Practices
("BMPs"), BMPs can include operational practices; water or pollutant management
practices; physical site features; or devices {o remove poliutanis firom stormwater, io
affect the flow of stormwater or to infiltrate stormwater to the ground. BMPs
applicable to Parking Authority’s work on the Walkway Area may Include a
requirement that all materials, wastes or equipment with the potential to pollute urban
runoff be stored in a manner that either prevents contact with rainfall and stormwater,
or contains contaminated runoff for treniment and disposal. Parking Authority shail
use, operate, maintain, develop, redevelop and retrofit the property, as necessary, in
accordance with all applicable federal, state and Jocal laws restricting the discharge
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of non-stormwater &t or from the property; and all such laws, regulstions, or local
guidance reguiving poliution prevention measures, source control measures, or the
installation or use of BMPs, Parking Authority shall develop, install, implement
and/or maintain at Parking Authority's sole cost and expense, any BMPs or similac
bolfution control devices, required by fodersl, state and/or local faw and any
implementing regulations or guidance.

Parking Authority understands and acknowledges that the stormwater and non-
stormwater requirernents applicable to Parking Authority's work on the Wallcway
Area may be changed from time to dme by federal, state and/or local authorities, and
that additional requirements may become applicable based on changes in Parking
Authority’s activities or development or redevelopent by Parking Authority or
County, Parking Authority shail develop, install, implement, and maintain such
additional BMPs and/or other pollution control practices at the Walkway Area at
Parking Authority’s sole cost and expense. To the extent there is g contlict between
any federal, state or local law, Parking Authority shall comply with the more
restrictive provision. If County receives any fine or fines from any regulatory
agency as a result of Parking Aunthority’s failure to comply with applicable
stormwater laws as set forth in this Agreement, Parking Authority shall reimburse
County for the entire fine amount.

Care of Drainage, If the proposed work interferes with the established drainage,
ample provision shall be made by Parking Authority to provide for the drainage as
mgy be directed by the County.

Repair. Parking Authority shell ensure that access through and work in the Walkway
Area is done in a safe and prudent manner, Parking Authority shall promptly repair
and make good suy dumage Packing Authority causes (o any portion of the Walkway
Area,

Insurance. Parking Authority is fully self-insured for damage resulting from Liability
of Parking Authority or any of Parking Authoriry’s agents or employces, If Parking
Authority ceases to be self-insured during the Term of this Agreement, Parking
Authority shall furnish to County proof of {nsurancs in a forin and amounts
satisfactory to County. The County’s requirements shall be reasonable, but shall be
designed to insure protection from risks that exist wheg Parking Authority ceases o
be self-insured. If Parking Authority enters into a contract to bave any of the work
that is listed in paragraph 1 above done by a third party, Parking Authority shall
require the third party to have in effect for the duration of the project: (a) Commercial
General Liability Insurance written on an “occurrence basis” in an amount of at least
$1 million per occurrence and $2 million aggregate with the Connty of San Diego
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named as an “additional insured;” and (b) stamtory amount of workers’ compensation
insurance for the benefit of the third party’s employees.

13. Defense and Indempity.

a.

The County shall defend and indemmnify the Parking Authority, its ageats,
officers and employees (collectively, roferred to in thig paragraph as “Parking
Anthority™), from any claim, action or proceeding agzinst Parking Authority,
arising solely out of the acts or omissions of County in relation to this
Apgreement. At its solc discretion, Parking Authority may participate at its
own expense in the defense of any claim, action or proceeding, but such
participation shall not relieve County of any obligation imposed by this
Agreement. Parking Authority shall notify County promptly of any claim,
action or proceeding and cooperate fully in the defense.

The Parking Authority shall defend and indemnify the Couaty, its agents,
officers and employees (collectively referred to in this paragraph as “County”)
from any claim, action or proceeding against County, arising solely out of the
acts or omissions of the Parking Anthority in relation to this Agreement. At its
sole discretion, County may participate at ity own expensc in the defense of
any such claim, action or proceeding, but such participation shall not relieve
Parking Authority of any obligation imposed by this Agreement. County shall
notify Parking Authority promptly of any claim, action or proceeding and
cooperate fully in the defense.

The County shall defend itself, and the Parking Authority shall defend itseif,
from any claim, action or proceeding arising out of the concurrent acts or
omissions of County and Parking Avthority. In such ceses, Conaty and
Parking Authority agree to retain their own legal counsel, bear their own
defense costs, and waive their right to seek reimbursement of such costs,
except as provided in subparagraph ¢ below.

Notwithstanding subparagraph ¢ above, in cases where County and Parking
Avthority agres in writing to a joint defense, County and Parling Authority
may appoint joint defense counsel to defend the claim, action or proceeding
arising out of the concurrent acts or omissions of County and Parking
Authority. Joint defense counsel shall be selecied by mutual agreement of
County and Parking Authority. County and Parking Authority agree to share
the costs of such joint defense and any agreed settlement in equal amounts,
exceptas provided ip subparagraph ¢ below. County and Parking Authority
further agree thal neither party may bind the other to a setilement agreement
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without the written consent of both County and Parking Authority.

€. Where a trial verdict or arbitration award allocates or determines the
comparative fault of the parties, County and Parking Authority may seek
reimbursement and/or resllocation of defense costs, settloment payments,
Iudgments 2nd awards, consistent with such comparative fault,

14. Hazardous Substances. Parking Authority shall be solely responsible for fully
compiying with ail present or future rules, regulations, restrictions, ordinances,
statutes, laws and orders of any governmental entity regarding contaminated soils,
hazardous maserials or environmental clean-up, regardless of whether or not the
obligation 10 comply is on the land owner,

If any hazardous substance spills, leaks or is discharged from any equipment or
facility that Parking Authority brings to or installs, parks or drives on to the
Walkway Ares, Parking Authority shall immediately make all Tepairs necessary 1o
prevent further spills, leaks or discharges and shall immediately clean up and
promaptly dispose of the spilled hazardous substance and any soil contaminated by
the spill. 1f the Parking Authority fails to maks the required repairs, to clean up the
spill or to properly dispose of any contaminated soil, County may after written notice
to Parking Authority take all steps County deems neccssary to make the necessary
repairs, to clean up the spill and to dispose of any contaminated soil. The Parking
Authority shall reimburse the County for the cost of all repair and clean up work that
the County does. The Parking Authority shall reimburse the County for this expense
within 30 days of receiving a bill for this work from the County.

The Parking Authority shall be soiely responsible for paying all fines, damages and
pesalties imposed by any governmenal agescy regarding the Parking Authority’s

production, storage, distribution, processing, handling, disposing, spilling, leaking or
discharging of any hazardous substance on the Walkway Area,

Parking Authority shall indemnify, defend, reimburse and hold harmlsee County, ity
employees, officers and agents from any and all Habiliy, claims, damsges or injuries
i any person, including injury to the County or any of County's eimployees, officers,
agents, representatives, guests, licensees, invitecs, patrons, or of any other person
whomsoever, and all expenses of investigating and defending against same, arising
from or alleged to have arisen from or in connection with hazardous or toxic
materials or waste Parking Authority brings to or spills or discharges on the
Walkway Area or migrating to or from the Walkway Area or arising in any maoner
whatsoever out of the violation of any governmental regulation pertaining to
hazardous or toxic materials or waste which condition exists after the execution of
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this Agreement.

No Implied Easement. Nothing in this Agreement shall be construed to grant
Parking Authority an easement by implication, prescription, or other operation of
law, or to extend the Term of the Agreement past its expiration date as stated herein.

Effective. This Agreement shall not be effective until it is signed by Parking

Authority in the space provided below and executed by the Assistant Director,
Deparment of General Services, of the County of San Diego.

PARKING AUTHORITY OF THE
CITY OF NATIONAL PARKING

By:.

Name

Title

COUNTY OF SAN DIEGO

Date:

By:

Ken Bitar, Assistant Director,
Drapasixmen of General Services
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EXHIBIT “D”
NATIONAL CITY PARCEL
LEGAL DESCRIFTION

PAGE1OF3

THE LAND DESCRIBED HEREIN IS A FORTION OF LOT 14 OF THE NATIONAL
CITY TRACT OF THE PLAZA BONITA SHOPPING CENTER, ACCORDING TO
MAP THEREOF NO. 10337 FILED IN THE OFFICE OF THE SAN DIEGO COUNTY
RBECORDER FEBRUARY 24, 1982, LOCATED IN THE CITY OF NATIONAL CITY,
COUNTY OF SAN DIEGO, STATE OF CALIFORNIA, MORE PARTICULARLY
DESCRIBED AS FOLLOWS:

BEGINNING AT THE SOUTHWESTERLY MOST CORNER OF SAID LOT 14,
THENCE ALONG THE GENERAL WESTERLY BOUNDARY THEREOF NORTH
16°48'07° WEST 2.46 FEET TO THE BEGINNING OF A NON-TANGENT CURVE,
CONCAVE SOUTHERLY, HAVING A RADIUS GF 1085.00 FEET, A LINE RADIAL
TO SAID POINT BEARS NORTH 00°13'26" EAST; THENCE LEAVING SAID
WESTERLY BOUNDARY, EASTERLY ALONG SAID CURVE 267.27 FEET
THROUGH A CENTRAL ANGLE OF 14°06'49"; THENCE SOUTH 75°39'45" EAST
27.25 FEET TO THE BEGINNING OF A CURVE, CONCAVE SOUTHERLY,
HAVING A RADIUS OF 760.17 FEET; THENCE EASTERLY ALONG SAID CURVE
45.05 FEET THROUGH A CENTRAL ANGLE OF 3°23'44" TO THE BEGINNING OF
A NON-TANGENT CURVE, CONCAVE SOUTHERLY, HAVING A RADIUS OF
675.00 FEET, A LINE RADIAL TO SAID POINT BEARS NORTH 11°24'49" EAST;
THENCE EASTERLY ALONG SAID CURVE 141,91 FEET THROUGH A CENTRAL
ANGLE OF 12°02'46" TO A POINT OF NON-TANGENCY, A RADIAL LINE TO
SAID POINT BEARS NORTH 23°27'35" EAST; THENCE NORTH 69°50'11* EAST
36.68 FEET TO THE GENERAL NORTHEASTERLY BOUNDARY OF SAID LOT )4
AND THE GENERAL SOUTHWESTERLY RIGHT-OF-WAY OF PLAZA BONITA
ROAD, 98.010 FEET WIDE, SAID POINT BEING THE BEGINNING OF A NGM-
TANGENT CURVE, CONCAVE NORTHEASTERLY, HAVING A RADIUS OF
419.13 FEET, A LINE RADIAL TO SAID POINT BEARS SOUTH 63°30"11" WEST;
THENCE SOUTHEASTERLY ALONG SAID CURVE 104.50 FEET TEROUGH A
CENTRAL ANGLE OF 14°1705"; THENCE SOUTH 40°46'54" EAST 339.32 FEET;
THENCE NORTY 45°24'52" WEST 109.80 FEET TO THE BEGINNING OF A
CURVE, CONCAVE SOUTHWESTERLY, HAVING A RADIUS OF 1205.00 FEET;
THENCE NORTHWESTERLY ALONG SAID CURVE 814.87 FEET THROUGH A
CENTRAL ANGLE OF 38°44'45" TO A POINT GF NON-TANGENCY, A RADIAL
LINE TO SAID POINT BEARS NORTH 05°50'23" EAST, SADD POINT BEING THE
FOINT GF BEGINNING.

CONTAINS 26,103 SQUARE FEXT OR 0.5992 ACRES OF LAND, MORE OR LESS,

Exhibit "E" Page 24 of 24



RESOLUTION NO. 2015 -

RESOLUTION OF THE PARKING AUTHORITY OF THE CITY OF
NATIONAL CITY AUTHORIZING THE CHAIRMAN TO EXECUTE AN OPTION
AGREEMENT WITH CARMAX AUTO SUPERSTORES CALIFORNIA, LLC,

A VIRGINIA LIMITED LIABILITY COMPANY, FOR THE PURCHASE OF
APPROXIMATELY 9.5 TO 11 ACRES, WITH THE OPTION OF UP TO 15.08 ACRES,
OF A PARKING AUTHORITY-OWNED 15.08 ACRE VACANT PARCEL OF LAND
LOCATED AT THE SOUTHEAST CORNER OF HIGHWAYS 805 AND 54
IN NATIONAL CITY IN AN AMOUNT NO LESS THAN $3,500,000
FOR THE FIRST 9.5 ACRES AND ADDITIONAL COMPENSATION
FOR EACH SQUARE-FOOT IN EXCESS OF 9.5 ACRES

WHEREAS, the Parking Authority of the City of National City ("Parking Authority”)
is the owner of a 15.08-acre parcel of land (“Entire Site”) located at the southwest corner of
Sweetwater Road and Bonita Center Road (Parcel No. 564-471-11) and Carmax Auto
Superstores California, LLC ("CarMax") is desirous of acquiring approximately 9.5 acres to 11
acres of the site, with the option of up to 15.08 acres (“Property™), on which it intends to
construct and operate a CarMax Superstore, in accordance with plans and specifications
subject to approval by the Authority; and

WHEREAS, on October 21, 2014, pursuant to Resoiution No. 2014-1, the
Parking Authority of the City of National City approved an Exclusive Negotiation Agreement
(“ENA”") between the Authority and CarMax; and

WHEREAS, in 1978, the Authority conveyed to the County of San Diego an
easement for open space and park purposes over the Entire Site (the "Easement") in
accordance with a Cooperation Agreement between the City of National City and the County of
San Diego (the "County") for the development of the Plaza Bonita Shopping Center, the
construction of Plaza Bonita Road, and the funding of improvements to portions of Sweetwater
Regional Park; and

WHEREAS, on April 3, 2007, the Authority and the County entered into an
Option to Purchase Agreement setting forth the terms of an option whereby the Authority could
purchase the Easement from the County; and

WHEREAS, in the past, County staff have represented that they will exercise
their best efforts to relinquish the Easement over the Entire Site for a fee of $3,000,000 and that
they will use the fee to purchase replacement open space property within the Sweetwater Valley
Regional Park and the Sweetwater Summit Camping Area; and

WHEREAS, the Option Agreement has been amended seven times, most
recently on November 18, 2014 pursuant to Resolution Ng. 2014-1 , {0 extend the term of the
Option Agreement; and

WHEREAS, the purchase of the Easement vy the Parking Authority is a condition
to close on the sale of the Property to CarMax: and

WHEREAS, the City Council of the City of National City (“City Council") adopted
the Mitigation Monitoring and Reporting Program, adopted and made a Statement of Overriding
Considerations, and certified the Final Environmental Impact Report for the National City Costco
Wholesale Project, SCH #2003111 073, November 2007 ("FEIR") for the Qverall Site on
November 20,2007, pursuant io Resoiution No. 2007-259; and



Resolution No. 2015 -
Page Two

WHEREAS, the City Council amended the Combined General Plan/Zoning Map
for the Gverali Site from Open Space Reserve (OSR) to General Commercial-Planned
Development (CG-PD) on November 20, 2007, pursuant to Resolution No. 2007-259. The CG-
PD zone was ranamed the MXD-2 zone in 2012; and

WHEREAS, the purpose of the Option Agreement is to ensure that the Parking
Authority of the City of National City retains its discretion to approve or disapprove the s2'e of
the Property until after CEQA review is completed; and

WHEREAS, the purpose of this Option Agreement is also to ensure that the City
Counci! of the City of Nationa! City retains its total discretion to make modifications to the
proposed discretionary approvals, adopt alternatives, impose mitigations measures, or
disapprove the Project untit after CEQA review is completed; and

WHEREAS, the purchase price to be paid by CarMax for the Property shail be
the sum of (i} Three Million Five Hundred Thousand Dollars {$3,500,000.00) for 9.5 acres, (i)
Five and 91/100 Dollars ($5.91) per square foot for up to one and one-half (1.5) acres of
additional acreage, and (jil) Seven and 15/100 Doliars ($7.15) per square foot for any additionai
acreage in excess of one and one-half (1.5) acres.

NOW, THEREFORE, BE IT RESOLVED that the Parking Authority of the City of
National City hereby authorizes the Chairman to execute an Option Agreement by and between
the Parking Authority and CarMax Auto Superstores California, LLC., for a 9.5 acre parcel
located at the southwest corner of Sweetwater Road and Bonita Center Road (Parcel No. 564-
471-11). The Option Agreement is on file in the Office of the City Clerk.

PASSED and ADOPTED this 18" day of August, 2015.

Ron Morrison, Chairman
ATTEST:

Leclie Deece, Secretary

APPROVED AS TO FORM:

Claudia Gacitua Silva
Legal Counsel



